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THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FRANCIS JUSTIN MILLER 
d/b/a F. J. Miller & Co., 
8329 St. Helena Highway 
Napa, California 
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HON. HENRY H. FOWLER, individually 
and as Secretary of the Treasury 
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Washington 25, D. C 
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Action by the Secretary o 
HON. DONALD'W. BACON, individually the Treasury) 
and as Assistant Commissioner 
(Compliance) of Internal Revenue 
Department of the Treasury 
United States of America 
Twelfth & Constitution Ave. N.W. 
Washington 25, D. C. 


HON. HAROLD A, SERR, individually 
and as Director of the Alcohol 
and Tobacco Tax Division of the 
Internal Revenue Service, 
Department of the Treasury 
United States of America 
Twelfth & Constitution Ave. N.W. 
Washington 25, D. C. 
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COMPTON & DAIKER 
ATTORNEYS AT LAW 
914 BANK OF AMERICA BL0- 
FIABT AND BANTA CLARA 378. 
Gan Jose, Calir. 95133 
206-2460 


' COMPTON & DAIKER 
ATTORNEYS aT LAW 


} 914 BANK OF AMERICA BLDG, 


FIRBY AND SANTA CLARA STS. 
Gan Jose, Cau. 05112 
266-2450 


149 Stat 977). 


such Act. 


COMPLAINT 


(Suit for Declaratory Judgment, Injunction, 
and to Annul and Suspend Final Action jby 
the Secretary of the Treasury) | 


1. The plaintiff, FRANCIS JUSTIN MILLER, is the owner 


of Bonded Wine Cellar No. 4483, situated at Rutherford in the 
State of California. He is engaged in the business of producing 
and bottling effervescent grape wine for sale Eareuehoue the 
United States and elsewhere, d/b/a F. J. Miller & Co., and is 


duly authorized under Federal and State laws to engage in such 


business. The amount in controversy exclusive of interest and 


costs exceeds Ten Thousand Dollars ($10,000) and this Court 


has jurisdiction by virtue of the provisions of Title 27, Section 
205(e) and Title 28, Sections 1331, 1322, 1651 and 2201, United 
States Code. 

2. Defendant FOWLER is the Secretary of the Treasury 
of the United States having his official residence in the District 
of Columbia. He is charged, inter alia, with the duty of adminis- 
tering the Internal Revenue Laws of the United States and of 
approving and promulgating all regulations issued pursuant to 
the Federal Alcohol Administration Act (27 U.S.C. Sees. 201-212; 

3. Defendant COHEN is the Commissioner of Internal Revenue) 
having his official residence in the District of Columbia. Ke is 
charged, inter alia, with the duty of administering the Federal 
Alcohol Administration Act, and, subject to the approval of the 
Secretary of the Treasury, prescribing rules and regulations under’ 
| | 
4. Defendant BACON is Assistant Commissioner (Compliance) 


of Internal Revenue having his official residence!in the District 


| o£ Columbia. Subject to the supervision and direction of the 


Secretary of the Treasury and the Commissioner of | Internal 
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Revenue, he supervises, inter alia, the administering of the 


h provisions of the Federal Alcohol Administration Act, including 


those dealing with the labeling and advertising of alcoholic 


| beverages. 


5. Defendant SERR is the Director of the Alcohol and 


- 


| Tobacco Tax Division of the Internal Revenue Service having his 


| official residence in the District of Columbia. Subject to the 


supervision and direction of the Secretary of the Treasury; the 


| Commissioner and Assistant Commissioner (Compliance) of 


Internal Revenue, he administers, inter alia, the provisions of 


| the Federal Alcohol Administration Act, including those dealing 


| with the labeling and advertising of alcoholic beverages. 


6. The defendants are sued in both their individual and 
fficial capacities. 


7. Plaintiff is engaged in the business of producing and 


| bottling, for sale, grape wine made effervescent with carbon 


i 
dioxide other than that resulting solely from the secondary 


i 
| fermentation of the wine within a closed container, tank or bottle. 


8. On or about July 13, 1965, plaintiff filed an applica- 


| tion with the Director of the Alcohol and Tobacco Tax Division of 


the Treasury Department for a Certificate of Approval under Title 
27, Code of Federal Regulations, Part 4, pursuant to the Federal 
Alcohol Administration Act, covering a brand (front) label for 


effervescent grape wine carbonated by purely physical means. A 


| copy of the proposed label is affixed immediately hereafter on 


page four: 


FRONT LABEL 


Siashling 
_CALIFORNIA 
GEWURZ TRAMINER 


A varietal grape wine carbonated 
. by purely physical means, 


PREPARED AND =f ANE BY THE 
PROCESSED Re ; PATENTEE 


BOTTLED LY 


-F. J. MILLER & CO. 


RUTHERFORD, NAPA COUNTY, CALIFORNIA 
CONTENTS 4/5 QUART : ALCOHOL 12% BY VOLUME ! * 
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i i 
| 
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; [ 
i i | 9. Ina letter, dated July 13, 1965, covering enclosure 
H 2 || of the Label Certificate Application to which reference is made in 
: S| Paragraph 8 hereof, the plaintiff stated, inter alia: 
\ 4 \ "Under the labeling regulations, the blanket terms 
; Ss "Sparkling Wine" and "Carbonated Wine" may not be used 
i 6 | interchangeably; although it is an undisputed fact that 
| 7 all effervescent wines are carbonated and that all 
i 2 | effervescent wines are sparkling. I submit, therefore, 
9 | that :a reasonable interpretation of the regulations is 
20 | that a still wine impregnated with carbon dioxide (i.e., 
i 22 | carbonated) by means of secondary fermentation is a 
| 12 | product that is sufficiently described if it is labeled 
15 | "Sparkling Wine". And that a still wine carbonated by 
Ht 1 purely physical means is a product that is sufficiently 
~ 15 | described if it is labeled "Carbonated Wine". But that 
16 these facilities do not take away the inherent right of 
17) a producer to label his product in terms of the definition 
28 | (i.e., im terms of the explanation of the blanket term) 
wy 19 | with truthful amplification." 
4 20 | 10. Under date of July 26, 1965, defendant SERR issued 
| 21 | a notice of denial of plaintiff's Label Certificate Application 


cor 


22! rejecting plaintiff's interpretation of the regulations and 


| 25 | stating, inter alia: 

f 24. | "Since this product falls within the standard of identity 
2 25 for ‘Carbonated Wine", as defined in 27 CFR 4.21, Class 

» 26 | 3; 4.34(a), the designation "Sparkling California Gewurz 
f ai Traminer' mist be changed to 'California Carbonated 

| 28 | Gewurz Traminer'." : 

29 | ll. In a letter to the Alcohol and Tobacco Tax Division, 
| : 30 | dated September 15, 1965, the plaintiff requested reconsideration 
| SL} of his application for a Certificate of Label Approval to which 

52. reference is made in Paragraph 8 hereof, and stated inter alia: 
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"J submit that those who produce effervescent wine by 

means of secondary fermentation have been given, wrongly, 

in view of the fact that it is an abridgment of free 
speech, an exclusive right to the term "Sparkling Wine", 
but they have not been given an exclusive right to the 
word "sparkling". Hence, I submit that the regulations 
are improper and, in addition, that your interpretation 
is faulty.” 

12. Ina letter to the plaintiff, dated October 1, 1965, 
the Alcohol and Tobacco Tax Division denied plaintif£'s request 
for reconsideration and stated, inter alia: 

“We regret that you continue to ignore the basis for our 

position, which is that the regulation is not improper 

and that the interpretation of that naeieien is not 
improper.” | 

13. In a letter to the plaintiff, dated November 29, 1965 
(in reply to a letter from the plaintiff, dated November 1, 1965), 


the Secretary of the Treasury refused to review the decision of 


lithe Alcohol and Tobacco Tax Division to which reference is made in 


Paragraph 12 hereof, stating inter alia: 
"It is neither feasible nor advisable for the Treasury 
Department to become involved in such matcers." 

14. Section 5(e) of the Federal Alcohol Ramoniscrecton 

Act (27 U.S.C. 205(e)), provides that it shall be unlawful for 

specified persons, including producers and bottlers of grape wine, 

to sell, ship or deliver for sale or shipment any wine in bottles 
mu ...unless such products are bottled, packaged and 
labeled in conformity with such regulations, to be pre- 
scribed by the Secretary of the Treasury, with respect to 
packaging, marking, branding, and labeling and size and 
fill of container | 


(1) as will prohibit deception of the consumer 


=6= 


COMPTON & DAIKER 


ATTORNEYS AT Law 


914 BANK OF AMERICA 8106. | 
FIRGT AND GANTA CLARA BTR. | 
Gan Joee, Canis. 95112 | 


206-2455 


with respect to such products or the quantity 
thereof and will prohibit, irrespective of 
falsity, such statements relating to age, manu- 
facturing processes, analyses, guarantees, and 
scientific or irrelevant matters as the Secretary 
finds to be likely to mislead the consumer; 

as will provide the consumer with adequate inform- 
ation as to the identity and quality of the 
products, 


15. Regulations were issued pursuant to Section 5(e) 


i, setting up label classifications for effervescent wines based upon 


| the carbonation process used to make wine effervescent. The 


| relevant sections of 27 C.F.R. are: 


4.21 (b) Class 2; sparkling grape wine. 

| (1) "Sparkling grape wine"---is grape wine made 
effervescent with carbon dioxide resulting 
solely from the fermentation of the wine within 
2a closed container, tank or bottle. 

| (¢) Class 3; carbonated grape wine. 
"Carbonated grape wine"---is grape wine made 
effervescent with carbon dioxide other than that 
resulting solely from the secondary fermentation 
of the wine within a closed container, tank or 
bottle. 
The class of the wine shall be stated and such 
statement shall be in conformity with Sections 
4.20 to 4.25 if the wine is defined therein,.... 


16. The front label, as set forth in Paragraph 8 hereof, 


| is in all respects true and in no way misleading or deceptive 
| with respect to plaintiff's product. Said label provides the 


consumer with adequate information as to the identity and quality 


of the product, all in accordance with the requisites of the law 


=7= 


_ \ — —_— 
2z las set forth in Section 5(e) of the Federal Alcohol Administration 
2 | Act. 
3 17. The plaintiff submits that: 
4 (a) the description on the front label, as, set forth 
} 5 | in Paragraph 8 hereof, is in no way in contravention of 
} 6 | either the statute (27 U.S.C. 205(e)) or of |the regulation 
7 | (27 C.F.R. 4.21, Class 3: 4.34(a)). The mandatory state- 
8 ment is provided by the words "A varietal grape wine 
9 carbonated by purely physical means", and the expression 
20 | "Sparkling California Gewurz Traminer" is outside the 
12 | scope of 27 C.F.R. 4.21, Class 3: 4.34(a). 
12 | (b) an objection to the word "sparkling" in the 
aS expression "Sparkling California Gewurz Traminer" can only 
14 | arise as the result of an effort to limit the disclosure 
15 | of the truth, in view of the fact that the Alcohol and 
16 || Tobacco Tax Division is not entitled to draw conclusions 
27 | as to coalesce from two arbitrarily chosen, and 
18 | unquestionably deceitful, designations. The deception 
19 | arises from an improper contradistinction, mamely: in 
20 |; one case the adjective qualifying the nara fe in the 
22) present tense and in the other case the adjective qualify- 
*. 22 | ing the same noun is in the past tense. And that the 
23 | designations are arbitrarily chosen is aes from the 
24 undisputed fact that all effervescent wines have been 
< 25 | carbonated and thatial? effervescent wines are sparkling. 
pee oe 26 (c) if it is ruled that the two arbitrarily chosen, 
27 and unquestionably deceitful, designations |are mandatory 
ad | (rather than that the designations are mandatory in the 
a 29 absence of a statement in conformity with the definition), 
| the Alcohol and Tobacco Tax Division is ruling, in effect, 
sz that all producers of effervescent grape wine must limit 
ay , disclosure of the truth; regardless of the desire of some 
+ courron » oucen | 3 | 
sera “* 
306-2450 
> 
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producers to disclose the whole truth. 


(4) if limiting disclosure of the truth to what 
some producers of effervescent wine wish to reveal is the 
intent of the regulation it is obvious that the regulation 
runs counter to the avowed purpose of the Federal Alcohol 
i Administration Act and, hence, that the regulation is 
\ invalid. 


| 18. The plaintiff has devoted more than 15 years of 


oor 2 oO wa Dd P 


effort and has expended large sums of money in research, patenting 


10 || and development of his process and the defendants' conduct, in 


12 | blatant . disregard of the First Amendment to the Constitution; 


22 | without any necessity and with obvious unfairness, deprives him 


23 (and all other producers whose process falls within the scope of 
14 | 27 C-F.R.. 4-21(¢ Class 3) of the right to use a particularly 
25 appropriate word in common use; thereby severely and unjustifiably 
ug | injuring hin. ; 

a a7| 19. Plaintiff has exhausted all administrative remedies. 
rs | WHEREFORE, plaintiff prays this Honorable Court: 
29 | 1. For a decree ordering defendants to issue a Certificate 
20 } of Label Approval as xequested by the plaintiff; 
21 | . 2. For a decree declaring that the designations, as 

; al defined in 27 C.F.R. 4.21(b) Class 2 (1) and (c) 

3 2s | Class 3, are mandatory only in the absence of a 
or) statement in conformity with the definition contained — 

; all in 27 C.F.R. 4.21. ; 

= al 3. For a decree declaring that defendants' regulation, 
27 | 27 C.F.R- 4-21(b) Class 2 (1) and (c) Class 3, is 
2a | invalid and beyond the authority granted to defendant 
29 | FOWLER by the Federal Alcohol Administration Act. 

9 0 | &. For such other and further relief as the nature of 
= the case may require or to the Court may seem just 
32 | Z and proper. 
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Tae Nations? Association of Alccholic Beverage Importers, Trees & 
trade ecsociation, incorp woted under the lows of New York, on behalf of 
mecber companies who ore importers into the United States of sparkiing wines, 


by and through ts attormcys Thonas E. O'eill, moves this Court for icave 
cg defendant ia this actioz. The Association so motions ia 
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carbonated wines; and further, that such stipulations do not include the 
admission eS net proof of certain excerpts fron books, monographs, 


ané treatises o2 sine getasaa.to the questions of fact in thts C2SC6 


kK, Tat the defendants in this action have no obdjection to interven- 


| 
tion in tails cause by the Netional Association o£ Alcoholic Beverage Importers, 


WEEREFORE YOUR APPLICANT TRAYS that this Court will grant: 


1. An early hearing to this motion to intervens as & party defendant, 
| 
2. Grant this motion to intervene and awe? the answer appenced 


hereto, and ‘ | 


so as not to delay the triel of this ee end 


3. For such other ood further relief as to this Court seens just 


and propere 


Thomas ZB. O*Neii2 
Attorney for oe 
1025 Vermont Avenue, N.We 
Washington, D.C. 
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Murrey A. Rivitz, Esq., attornacy for the plaintiff, at his’ office address, 
4155 Fi£teenth Street, Northwest, Washington, D.C.3; end to, ‘Honorable Lonry &. 
Fowler, at the Department of the Greasury, Sth Street and Pemncylvania Avenue, 
Nort west Washington, D.C.3 and to Honorcble Sheldon S. cohes, Honorable 
Donald We Bacon, ond Honorable Harold A. Serr, at the rarerust tes yemac service, 
10th Street and Pemsylvenia Avenus, Northwest, mestPatods D.C. 
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NTH STREET, NL W. 


WASHINGTON, 0. C. 20005 


659-2444 


SESE COURT 
F COLUMBIA 


FRANCIS JUSTIN MILLER 


VS. Civil Action No. 2893-66 
HONORABLE HENRY H. FOWLER, 
individually and as Secretary 
of the Treasury of the United 
States, et al 


Defendants 
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i 
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NATIONAL ASSOCIATION OF azcononic 
BEVERAGES IMPORTERS, INC. ] 
1025 Vermont Avenue, N.W. j 
Washington, D.C. i j 
J 
] 


Trtervyencr 


REPLY TO MOTION TO INTERVENE 


Plainti£f£ has no objection to the Motion to Intervene filed 


by the National Association of Alcoholic Beverage Importers, Inc. 


Armand I. Robinson 
Attorney for Plaintiff 
1155 - 15th Street, N.W. 
Washington, D.C. 20005 
659-2444 


Certificate of Service 


hereby certify thet = copy of the foregoing Reply to the 
to Intervene was mailed, postage prepaid, this 
1968 to Thomas B. O.Neiil,.&= Esquire, Attorney for 


’ tntervener, 1025 vermont Avenue, N.W., Washington, D.C.; and to 


311 Zimmerman, Assistant Unitec States Attorney, United States 
Courthouse, Washington, D.C. 20001. 


Brmand I. Robinson 


é 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


FRANCIS JUSTIN MILLER, 
- Plaintifé 
Vv. 
HON. HENRY H. FOWLER, individually 
and as Secretary of theTReasury | | : 
of the United States, et. al., CIVIL ACTION NO. 2898)- 66 
Defendants 
NATIONAL ASSOCIATION OF ALCOHOLIC 
BEVERAGE IMPORTERS, INC. 
Intervener 
onpEr ALLOWING INTERVENTION AS DEFENDANT. : 
Whereas the National association of Alcoholic Beverage Importers, Inc. 
has filed a motion to intervene in the casue as a defendant on April 23, 1968, 
end the Plaintiff herein’has not interposed objection to this motion, having 
been served with a copy thereof through plaintif£'s attorney, and this Court 
having considered said Sans is’ 

: ORDERED that National Association of ‘Alcoholic Beverage importers, Iinc. 
is hereby granted leave to intervene in this cause and is hereby made a party 
defendant thereto, and it is further’ : 

ORDERED that the ppoposed answer of National Association of Alcoholic 


Beverage Importers, inc. may stand as its answer herein. 
| 


“2 
CERTIFICATE OF SERVICE 
| I certify! thst copies of the foregoing oxder.were hand delivered to 
the offices of Murray A. Kivitz, Zsq., 1155 Fifteenth Street, Northwest, 
Washington, D.C.,| attorney for the plaintiff, and to Gil Zimmerman, Esq., 
i : 2 
| Uasted States Courthouse, attoracy for the defendants this ninth day of 


faonas £. O'Neill 


| 
Moy, 1968. 
| 


IN TSE UNITED STATES DISTRICT COURT FOR THE DISTRICT oF COLTSTA 


hj 


RANCIS JUSTIN, MILIZR, 
Ploinesee 
MS 


EON. HENRY B, FOULER, individually 
ccctias s Secretary of the Traasuzy 
of the United States, et ale, ae 
CIVIL ACTION NO. 2593-66 
Defendants i" 


NATIONAL ASSOCLATION CF ALCOLOLIC 
BEVERAGE IMPORTERS, Bic, 

4625 Vernont Avenue, He W. 
Washingtoa, D.C. : 


ee eb 60 00 es 08 06 40 oF 00 08 48 09 G6 48 06 00 Oe” 


TUSsLyereR’ S$ ANSWER 


1, Intexvezer admits the allegations of paragraphs: 1, 2, 3, 4, 5, 6 


and 7 of the compisint. ~ Le 


| 
2.° AS to the alicgatioas contained in paragraphs 8 through i5, ke 
| 
Ls without oufficient information to form o belief as to their truth or 


falsity, but generally belicves them to be true. 


3. Intervener denies each and every allegation conteined in para~ 
graphs 26 and 17 of the complaint. 


4. Intervener ic without sufficient information to form 2 beiie£ as 


to the truth of paragraph 18 of the complaint. | i 
| 


5, As the first affirmative defense, Tatervenet alleges that the 


label of plaintiff for Gewurz Traniner is misieading end Baresi to consumer 
as a mstter of fect; and that such Lobel misinfoms the consumsr e3 to the 
identity of os ae aad does not give the cousumes eaeaate iniozmstion 


concerning the SGeatity of such preduct. 
| | ° 


6. As a second affirmative defense, Intervener alleges that the 


| product 42 queation folls within the standard of identity for carbonated wine] 
es defined in 27 CFR 4.21, Class 3; 4.34(0), and that the proper desigastion | 


{ 
if 


ame & a 


iin 


for the product in question should be “California Carbonated Gaw 


ond that this designation is necessary in order to inform the coasumsr 


ace 


Ss 2 matter of fcét and os a matter of law. 


97. As a thicd affirmative dcetense, Intervener alleges that 


stife’s "Gow: Trasiner lsbel must bear the designation “earbonatec? 
ust not bear the designation “sparkling in order to be in conformity 
Seetion 5042(b) of the Iaternal Revenue Code, which sets a difitorent 


of tox om axtificially corbonated wines fram that imposed on sparking 


pecan SS ey 


na A 5 San 

Thomas B. O*Heiil 

Actoraey for Intervencr 
025 Vermont Avenue, N.W. 

Washington, D.C. 


Tol.: 638-3617 © 


CIS SUSTIN HILLER, d/b/a/ 
F. So. MILLER & CO. ; 


3. HENRY H. FOWLER, individually : 2898-6! 
s Sec. of the Treasury of the 


et al. GANUARY 16, 1968 


Action for declaratory 


* i 


judgment, injunction, and +o annul and suspend final action by 


the Secretary of the Zeasury. 


~ 


quE ‘PLAINTIFF CLAIMS that he is and has been ‘engaged in’ 


he business of producing and bottling for sale grape wine made 
fervescent with carbon dioxide by means other than that resulting 


from the secondary fementation of the wine within 2 closed container, 
tank or bottle, filed an application for the label approval 


hereafter ‘xeferred to, on duly 13, 1965 as required by the Federal 


Alcohol Aéministration Act, covering a brand label for efzervescent 


grape wine; stating substantially that the wine is sparkling and 


from a vaxietal grape carbonated by purely physical means, 


‘ | 
copy of which is found on page 4 o£ P's complaint. On duly 26, 


1965, D Serr on behalf of himself and the other aefendants denied 
| 


P's application. : een ateees : in 
; Soe ES ie oe 


In a series of letters between P and DS preceding the 


filing ofthis action, P repeatedly asked for 2 review of the 


£ the label approval application, | land that 


application,/granting of <A | 


the Federal Alcoholic aAéminis. Act be properly interpreted by the 
| 


Ds. The Ds refused all such pleas of the P. P has made every 


2 

effort to have his application: approved as required by the adminis- 
‘ trative procedures available and’ has effectively exhausted all 
administrative remedies in this matter. 

Ds' refusal to grant P the label approval he seeks was 
done by the Ds without authority of the Congress and contrary to 
and in violation of the mandate of the Congress as expressed in 
fitle 27, Sec. 205 para. (e) (1) (2) U.S. Code, which sections 


G@esigned to require full disclosure on the label of all pertinent 


ormation regarding the production of the wine, so that the 


xsumex when buying the wine .will not be misled and will be 
with adequate information concerning the product he is 
the public to a greater extent 
paxently require. The designations provided 
ling Wine“ aw "Carbonated Wine", are hali- 
ané@ they mislead rather than help the consumer 
g effervescent wines, as all effervescent wines are 
Sparkling and all have been Carbonated. The regulations establisi 
unreasonable designations more likely to mislead the public than 
to inform, since they remove ordinary words such as “sparkling” 
Sron their commonly and generally accepted meaning to words of 
art without any basis for so doing. ‘They create another meaning 
which is not understood by the public who are supposed to be 
infommed by the label. Ds therefore exceeded the authority to 


in promulgating these designations in light of the 


- , = ‘ 


¥ 


code. ~ inca ee : 
These regulations violate due process because they do 
not meet ordinary tests for clarity in that, taken together, the 


Gesignations are ambiguous; the designations as used in the 


3 fee 
; Renna upon ity 
regulations establish no reasonable standard/which the product 


can be determined:or ‘measured without further qualification, and 
in fact the adjectives that are used qualify the same nou “wine™ 
but in different tense, to wit: “Sparkling” relates to the 


munkex manifestation of the release of carbon dioxide upon the 
| 


opening of the sealed container after , the still wine has been 
| 
carbonated. All effervescent wines therefore being wines which 


have been subjected to impregnation with carbon G@ioxide;' sealing 
and opening, are sparkling; since the terms “sparkling” and 
"effervescent" are synonymous. ~ 7 


Ghe classification-of effervescent wines by the Ds 


: = ia 
separates two methods of carbonation by means of arbitrarily 
giving different names to the two effervescent products, although 

S ; 
sevaration can be made directly without an need for degiqnations 


as exemplified by the plaintiff's proposed label. A difference 


has not been established between the products by the nere fact 


of giving the products different names. 
The denial of P's label application, on the ground that 

use of the designations is mandatory, forces him to use the 
@esignation ereatea by the Ds, thereby forcing him to Limit 
Gisclosuze of the truth to the half-truth that his product has 
_been carbonated, and in consequence, denying him the right to the 
other half of the truth that his product is sparkling. on the other 
hand, those who are permitted to use the word sparkling" are 

given the exclusive right to the half=truth that their product 

is soonisinn Aes a consequence, are protected from exposure of 


the fact that their product has been carbonated. 


The P therefore asks fora decree ordering Ds to issue 
a Certificate of Label Approval as requested by the P; 

For a decree Geclaring that the designations, as defined 
in 27 C.P.R. 4.21(b) Class 2 (1) and (c) Class 3, are mandatory 
only in the absence of a statement in conformity with the 

contained in 27 C.P.R. 4.21. 
Geclaring that Ds' xegulationg, 27 C.F.R. 
4.21 (5) Class 2 (1) and (c) Class 3, is invalid and beyond the 


+ 


owler:.-by .the. Federal Alcohol Administration 


x xvelief as the nature of the 


case may require or to the Court may seem just and proper. 


a een ete n aaeeaeeeeaa r - 


SHE DEFENDANTS ASSERT that the certified administrative 
recorés disclose: 
regulations and the tax laws have long 
Grawn a Gistinction in the standards of identity with respect to 


"Sparkling Wine” and “Carbonated Wine." This distinction, which 


~L7- > 


IS eo 

2. | 
. conforms to trade Se consumer ee is that “sparkling 
Wine” is wine made ‘effervescent by: natural fermentation; whereas 
“carbonated Wine" -is wine made effervescent by means of artifi- 


cial carbonation. 
' 


As early as the 1934 and 1935 hearings on the Federal 
Alcohol Administration regulations, testimony was given to the 
effect that the texm "Sparkling," as appliec to wine, had the long- 
established specific meaning. of wine which has gone through the 
process of, and mz owes its effervescence to, natural fermentation. 

On May 4, 1965 the Director, Alcohol and tobacco Tax 

ivision, Internal Revenue Service, Peon of the Treasury, 

informed P that, since the Internal Revenue Code taxes a 
and Other Sparkling Wines” at one rate of tax sects 
_smockgtotimemsetioryembesex 
“($3.40 pex gallon), and "Artifically Carbonated Wines” at another 
rate of tax ($2.40 per gallon), and since the definitions ot 
“Sparkling Wine" and “Carbonated-Wine"” set forth in the Federal 
Alcohol Administration regulations (27 C.F-R., Part 4) conform 
noe only to trade and consumer understanding of such ees 
but also to the @istinctions prescribed by law for vexing purposes, 
there appeared to be no basis for holding a regulatory Hesring on 
“any proposal to amend the wine labeling regulations, so as to 
elininate the established distinction in the standards of identity 
with respect to “Sparkling Wine” and "carbonated wine 

On July 26,1965 the. Director denied B's apoiiestion 


for Certificate of Label Approval, on the ground that the xregula- 


tions (27 C.P.R. 4.21, Class 3; 4.34 (a) ) xequired that the 


Getexiex designation on P's proposed label "Sparkling California 
Gewuxtz Trahiner“ be changeé to “California Carbonated Gewurtz 


Traminer.“ 


On August 13, 1965 the Director again denied P's 


application for Caceeriete of Label Approval. Ee pointed out to 
P that the resulaticnsispeciticany require that a wine 
which derives its effervescence from the artificial addition! of 
carbon dioxide be designated “Carbonated Wine*". He again noted 

& the distinction in labeling "Sparkling Wines" and “Carbonated 


S based, in ‘part, on the di ction dzawn by Congress for 


revenue puxposes. And he expressed the view that this revenue 


law distinction militated against considering any change in the 


Pederal Alcohol Administration regulations in this regard. 
On Sept. 3, 1965 the Director again advised P that 
there appeared to be no dix justification for taking steps to amend 
the wine labeling regulations in- respect of the established 
Gistinction between naturally effervescent wines being labeled 
"Sparkling Wines", and artificially carbonated wines being labeled 
*Carbonated Wines.” 
On October 1, 1965 the Director again advised P that his 
oposed label designation for his artifically carbonated wine 
gould not be approved, and that it would have to be changed to 
reac easyer California Gewurtz Traminez," under the out- 
standing ectattonae 
On October 21, 1965 the Director informed PB that P's 
of October 11, 1965 addressed to the Secretary of the 


reasury had been referred to the Director for appropriate 


e 
“ 


iom; that the’ matter had again been reviewed; and that P*s 
application for Certificate of Label Approval was again returned 


for appropriate revision, in accordance with the Director's 


previous comments. 


a 


me Ds therefore contend that: | 
’ : | 


The chailénged wine jabeling regulations and wine 


taxing regulations are valid. 


he denial of P’s application for Certificate of Label ~ 


1 ! 
Approval is in conformity with these regulations, and in accord 


with law. : | 
| 
Therefore, the DS ask that the action be dismissed. 


fo such extent as plaintiff seeks to rely in this Litigation 
upon eviderttiary materials or: contentions not Somes to defendants 
for consideration in support 6£ his application for Certificate of 
Label Approval, the doctrine of “exhaustion of aéninistrative 


remedies” bars maintenance of this suit. 


See ee 
STIPULATIONS : 
The parties agree to file with the Clerk of the Court 
and to mutually exchange, on or before January 27, 1968, a list of 
the names and addresses of witnesses known to then, including 
expert witnesses, who have knowledge of any aspect of this case, 


indicating those wao may be used at the trial. Impeachment 


witnesses are not to be ineluded. Sa 

In connection with witnesses, Ds maintain that under 
Joseph EB. Seagram & Sons+ tne. ve Dillon, 120 U.S.App. D.C. 112, 
114, 344 F.2d 497, 499 (1965), all evidentiary material 
{including testimonial evidence) must first be proffered to, 
considered and ruled Bhi ae Director, before it =H be 


presented to the Court. 


-30- 


8 
The £ollowing publications or parts thereof may be 
admitted ix without formal proofs ‘The June 1965 issue of Wines 
and Vines magazine, pages 59 and-60; The Sept. 1964 of Wines and | 
Vines, page 20; The October 6, 1967 issue of Time magazine page 
122, contents of the advertisement inserted by Korbel champagne; 
the Administrative file of the Treasury Department may also 


be admitted without formal proof. 


The P*will rely upon the following statutes: 
mitle 27, Se¢. 205 (e) (2). (2) %X (4) U.S. Code. 
Pitle 27, C.F.R. 44.22 (b) (c) 

Title 26, C. FR. Part 240.44, 24021240.14 


~ 


Enel 


P has requested Ds stipulate to the following: 

All effervescent wines are sparkling 

All effervescent wines have been carbonated 

‘Ail carbonated wines are sparkling 

All sparkling wines have been carbonated 
The words “Effervescent” and “sparkling” are synonymous 
The works “Effervescent” and "sparkling" refer to the product. 
The word “carbonateé" refers to the impregnation or charging 


with carbon dioxide by means of which the product has been made 


“ v * 


effervescent, i-e., sparkling. 


D counsel will make no agreement with relation thereto. 


‘ 


. ea 
The Examiner has requested’ counsel to appear at trial 


with the maximum amount of authority to settle this case which 


will be allowed then by their principals. 


a 
Murray Kivitz, Esq., Atty. for P 


Gil ae , ESqe, Atty. for Ds 
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Volum @ 23, Encyelopedia Britannica 
@ G29. ede), concerning dis tinction 

.thetween “Sparkling wines" and ‘ ‘Care 
donated Hines” 
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Certified excerpt from Treasury Deci- 
sion rulings under the 1936 ievenuc 
det (peragraphs 40, 41) re ating to 
Aistinction between "Sparkling nines” 
and “Carbonated Hines” - 


Certified comaunication dated D ecoaber 
20, 1966 fron Seeretery, The Wine 
aes of & umerica, to the Director, 
Aleohol & Tobacco Taz Division, with 
enclos : Resolution unaninousiy passed 
the ‘ine Conference at its mecting 
*Yashine 2BtON, D. Ca On Decender 6 and 
by ead roster of those wno voted 
Resolution 
fron Schoonmiker's Enc yelopedia 
(2964), oes XC reonated 


In support hereof, Goverment defendants cubait 2 statenent 


of aaterial facts and 2 semorandea of points and authorities, 
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DAVID Ge BRESS 
United States Attorney 
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Assistant United States eee. 
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WASHINGTON, 0. C. 20005 


UNITED STATES DISTRICT COURT ; 
FOR. THE DISTRICT OF COLUMBIA | 


FRANCIS JUSTIN MILLER - 
Plaintiff 


Civil Action No. (2898-66 


i 


vs. 
HENRY H. FOWLER, et al 


Government 
Defendants 


and 


NATIONAL ASSOCIATION OF ALCOHOLIC 
BEVERAGE IMPORTERS, INC. 


ee 80 Oe ee Ge os ce ae 0 ts 08 0 68 OF oe a8 oe oe 


. Intervenor -: 
Defendant ~ sich 


OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


Plaintiff, Francis Justin Miller, ‘opposes defendant, Henry 
H. Fowler, et al’s Motion for Summary Judgment on the following 


grounds. 


1. There is a genuine issue of material fact involved in 


this matter as set forth in the accompanying Points and Authorities 


“FRANCIS JUSTIN MILLER 
Plaintif£ 


Certificate of Service 


I hereby certify that a copy of the foregoing Opposition to” 
Motion for Summary Judgment and Points and Authorities were mailed, 


postage prepaid, this | day of | |, 1968 to Gil 
Zimmerman, U.S. Courthouse, Washington, D.C. 20001, Attorney for 


Government Defendant; and to Thomas E. O'Neill, Esquire, 1025 
Vermont Avenue, N.W., Washington, D.C. 20005, Attorney for Inter- | 
venore: 2 SATE cit we i by : ‘ ' 
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United States Bistrict Court for the Bistrict of Columbia 


FRANCIS JUETIVY GlLeER 
‘ 
nf [GILLES TANOO™, 
Plaintify. a Ze 
vs. ew No.7 6 © 2 Ma Le 


Port. LEARY. fo FO W EAR 
27 2L Defendant. . 
ee, NIT IO VEL AES 21 ATS OY CF BLOW 
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NOTICE OF APPEAL | 
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Effervescent 


Sea oY ati A 
PROPRIETOR: / ffm, ; fos 
F JUSTIN MILLER, BSc. MLAT. ix ; 4 


A, JFORNIA 


. . g i : / 
BONDED WINE CELLAR 4483 2a) She RAC CG TAREQOPHONE: ST. HELENA, 
F.A.A, PERMIT SF-W-206 “+907 WO 3-4252 


The Director, . “SYgprhl 23, 1965 
Alcohol and Tobacco Tax Division, Ler. | j fy. 


Internal Revenue Service, ics pc 
Washington, D.C. 2022 1p hey 

hing Ae foe 
Dear Mr. Serr: Seger Sera / f 


Thank you for your letter of April 7th, reference CP:AT:RHA. I am 
enclosing a copy of a printed presentation of some recent correspondence in 
the same comection. This publication together with the brochure "Is 
‘Champagne a Deceptive Label?" and the text of my address to the Laws and 
Regulations Committee of Wine Institute (copies of which I also enclose) 
completes my presentation of the case for a change in Regulation No. 4 
relating to Labeling and Advertising of Wine. ' . 


In brief: : 
(1) Under the existing regulations, effervescent wines! are separated into: 
(A) "Sparkling Wine" and (B) "Carbonated Wine". | 
(2) There is no invariable, clear-cut, difference between the products; 
j.e., there is no test by means of which effervescent wines can be 
infallibly separated into two different products. | : 
. (3) The separation, in practice, ie made on the basis of the process; 
. i.e., effervescent wine resulting from: . i . 
(a) impregnation of a still wine with carbon dioxide by means of 
secondary fermentation. 
(>) impregnation of a still wine with carbon dioxide by purely 
physical means. | 
(4) The separation of effervescent (i.e., sparkling) wines into two 
differently named products is indefensible, except on the discreditable 
ground that an impression of superiority and inferiority can be conveyed 


The Secretary of the Treasury, under the Federal Alcohol 
Administration Act, can_amend Regulation No. after giving reasonable 
public notice and affording interested parties an opportunity for hearing. 
As you are the Director of the Department concerned, I request you to ; 
recommend to the Secretary of the Treasury such action as you may consider 
to be appropriate; taking into consideration the reasons I have advanced 
for a change and the failure of those opposing a change to give amy reason 
for their opposition. 


Yours si =e 
Encl. 3 F. Justin) M10 
Copy: The Secretary of the Treasury 


eK 


DISCLOSURE OF THE CORRESPONDENCE 
‘ TO APRIL 7, 1965 
FOLLOWING AN ADDRESS TO THE 
LAWS AND REGULATIONS COMMITTEE 
OF WINE INSTITUTE, SAN FRANCISCO, 


ON 


TuE:RELATION OF A CHANGE IN THE CLASSIFICATION 
OF EFFERVESCENT WINES TO A 
CHANGE IN THE Tax RaTE 


Letter from. Wine Institute to F. Justin Miller, Nov. 19, 1964 


It was with considerable surprise that I received a printed 
document of your presentation to our Laws and Regulations 
Committee on October 16th. 

Please do not misunderstand one thing. I have no quarrel 
with your right to print your remarks. I must say to you, how- 
ever, that some of my members are quite upset by your having 
made the printing. 

The meeting of the Laws and Regulations Committee of 
Wine Institute is not a public place or a public gathering. It is 
2 private meeting of a committee of a private corporation. You 
were there as a member of this corporation and by special in- 
vitation. . 

You know, of course, that the basic idea you presented is a 
controversial one and one which would require careful consid- 
eration not only from a-technical standpoint but from that of 
marketing. Therefore,-I.am asking if you will consider not cir- 
culating any further this printed text of your presentation to 
our committee. 

Your cooperation in this matter would be sincerely appre- 

. ciated not only by me as Manager of Wine Institute but by the 
Champagne producers themselves. 


Letter from F. Justin Miller to Wine Institute, Nov. 23, 1964 


Your letter of November 19th gives me the impression that 
you are contending that I am under some sort of moral obliga- 
tion not to publish my views, simply because I have expressed 
my views to the Laws and Regulations Committee of Wine In- 
stitute. Ido not feel under any such obligation. My feeling is 
that those who disagree with me should publicly disclose why 
they disagree with me; instead of trying to suppress my views. 
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Letter from F. Justin Miller to Wine Institute, March 30,1965 


On October 16; 1964, I made the following proposals to the 
Laws and Regulations Committee of Wine Institute: 

(1) that all effervescent wine should be classified under one 
main heading of “Sparkling Wine”. 

(2) that all effervescent wines should be taxed equally. 

(3) that the tax should be on the alcohol content alone. 

(4) that the present time might be a good time to discard the 
“Champagne” label. rene 

My objective was, and is, to obtain a declaration indicating 
which proposal, if any, that Wine Institute is prepared to 
support. 

I feel sure you will appreciate that if a declaration of policy 
is not made by Wine Institute (and it is nearly six months since 
I made these proposals), it will be obvious that Wine Institute 
is influenced by producers of American “Champagne” who are 
pressing for a reduction in the tax rate on the ground that their 
product is nothing more than a light table wine with carbona- 
tion — but who do not want their product to be legally classified 
on that basis. 


Letter from Wine Institute to F. Justin Miller, March 31,1965 


Replying to your letter of March 30, Wine Institute’s policy 

with respect to Champagne taxes is very clear and to date 
is no inclination on the part of any committee or the Board of 
Directors to make a change in the existing policy. 
. Weare not seeking any reclassification affecting Champagne 
or carbonated wines. We are’seeking a reduction in the tax on 
Champagne from $3.40 to $1.00 per gallon, and carbonated 
wines from $2.40 to 50 cents. ~ 

Anyone familiar with the membership of Wine Institute 
knows that with one or two exceptions, all Champagne produc- 
ers in California are not only members but are represented on 
committees having to do with any regulation relating to Cham- 
pagne and such producers are also represented on the Board of 
Directors. These members are producers of the finest of Cham- 
pagnes and represent all price categories. I know of no one who 
is in agreement with the proposal that you outlined before the 
Laws & Regulations Committee. ~ ‘ 

As you must realize from my last letter to you, there was con-. 
siderable resentment over the fact that you published a state- 
ment as having been presented to the Laws and Regulations 
Committee in an executive session of that committee. No one 
questioned your right to do so but in view of the fact that you 
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; were asking consideration of a whole new approach as to classi- 
fication and taxation, most people resented the publication of 
your statement. 


‘Letter from F. Justin Miller to Wine Institute, April $, 1965 


Your letter of March $1st makes it quite clear that Wine In- 
stitute is not in favor of any of the following proposals: 

(1) that all effervescent wine should be classified under one 
" main heading of “Sparkling Wine”. 

that all effervescent: wines should be taxed equally. 

that the tax should be on the alcohol content alone. 

that the present time would be a good time to discard the 

- : “Champagne” label. 

When producers of American “Champagne” admit, as they 
have done, that their product is merely a light table wine with 
carbonation, they remove the reason for the existence of a regu- 
‘lation separating “Champagne” and “Carbonated Wine”. And, 
‘as no-one can show that there is a clear-cut difference between 
the products, there is no justification for a difference in the tax 
‘rate. And if a label indicating the process is considered desir- 
able, this can be done in such terms as “a still wine impregnated 
‘with carbon dioxide by means of secondary fermentation” and 
Mg still wine impregnated with carbon dioxide by purely physi- 
cal means”. 

Now that the facts have been published, a change in the law 
‘is inevitable, sooner or later. But Wine Institute is dominated 
\(on your own admission) by producers of American “Cham- 
ipagne”, and it follows that they (and Wine Institute) will fight 
a delaying action so as to maintain their privileged competitive 
position for a5 long as possible. ‘ 


‘Letter from F. Justin Miller to the Director, Alcohol and To- 
bacco Division, April 3, 1965. 


L understand that the President of Wine Institute, San Fran- 
\¢isco, has sent you a copy of his letter to me of March 31st. I 
am enclosing a copy of my reply of today’s date, . 
‘Tam sure you will appreciate that the adoption of my pro- 
‘posal, that all effervescent winés should be taxed equally, would 
‘increase the tax revenue and would save your department a 
‘good deal of work. Moreover, there could be no objection by 
‘the wine industry in view of the fact that all producers are 
‘agreed that there is no, invariable, clear-cut difference between 
the products. There is, of course, a difference between the pro- 
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cesses, but even if the processes were taxed at different rates 
there would still be no justification for a regulation separating 
the products. 


Letter from F. Justin Miller to Committee on Ways and Means, 

y a = House of Representatives, Washington, D. C., April 7, 
96. 

iT 

You havé 2 copy of the brochure “Is ‘Champagne’ a Deceptive 
Label?” and a copy of the.text of my address of October 16, 
1964 to the Laws and Regulations Committee of Wine Insti- 
tute. I now enclose copies of correspondence with Wine Insti- 
tute in the same connection (mine of March 30, 1965; Wine 
Institute letter of March 31st and mine of April $rd).I am also 
enclosing a copy of my letter of April Srd to the Director, Alco- 
hol and Tobacco Tax Division. 

I should like to bring to the attention of your Committee the 
fact that the President of Wine Institute has not made any at- 
tempt to show that what I am saying is false or misleading. 
And the implication of his letter is that producers of American 
“Champagne” wish to obtain a reduction in the tax rate with- 
out discussing the classification of effervescent wines; although 
the reason they advance for a reduction in the tax rate provokes 
such a discussion. é 

In short: certain persons ostensibly representing the effer- 
vescent wine industry, but who are evidently concerned only 
with the interests of producers of American “Champagne”, are 
campaigning for a reduction in the tax rate, on all effervescent 
wines, on the ground that all effervescent wines are nothing 
more than light table wines’ with carbonation. But as all effer- 
vescent wines are nothing more than light table wines with car- 
bonation, and as no-one can show that there is an invariable, 
clear-cut, difference between the products, there is no reason 
for the existence of a regulation separating “Champagne” and 
“Carbonated Wine”, and there is no reason why there should be 
a difference in the tax rates. There may be some justification for 
a regulation separating the processes but no justification has 
been found for a regulation separating the processes in the case 
of beer; which is carbonated in the same two.ways. 
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Mr. Chairman — Genzlemen: 


ene 


My proposal is that 2!) effervescent wines should be classified 
under one main heading of-“Sparkling Wine”. 

To those who are n’¢ familiar with the subject it seems incredi- 
ble that all effervescent wines are not classified as sparkling wines 
and the fact that all e+rvescent wines are not so classified requires 

‘anexplanation. . 

I have exposed the Luckground in the brochure, “Is ‘Cham- 
pagne’ a Deceptive I.she]?”, and a copy has been supplied to each 
member of this Cornmittce. I am assuming that it has been read 
but I shall show in what way a change in classification is related to 
a change in the tax rote. 

There are two basic processes: 

(1) Impregnation of a still wine with carbon dioxide by means 
of fermentation. 

(2) Impregnation of a still wine with carbon dioxide by purely 
physical means. 

Both of these processes can be divided into, (a) the process 
which is done entirely in the final bottle, (b) the process which 
is not done entirely in the final bottle. 

In the past it appears that those who produced effervescent 
wines by means of fermentation had calculated that if they could 
label their product “American Champagne” they would not suffer 
in competition with French Champagne, and they could afford to 
pay ahigh tax. But they could not suggest that those who produced 
effervescent wines by.purely physical means should pay the same 
tax, unless they were triven the same privilege. However, a lower 
tax could be suppressive under the circumstances and would also 
have the effect of suggesting inferiority. In addition, a disparaging 
label could be arranged! for other effervescent wines and these steps 
would effectively eliminate domestic competition. I think you will 
agree that this explanation of the facts is realistic. 

If there is any doubt about this interpretation, I quote from the 
Wine Regulations No. 4, page 4: “ ‘Champagne’ is a type of spark- 
ling light white wine which derives its effervescence solely from 
the secondary fermentation of the wine within glass containers of 
not greater than 1 yullon capacity, and which possesses the taste, 
aroma, and other characteristics attributed to champagne as made 


in the champagne district of France”. I suggest that this was meant 
to deceive. There is no capital “C” in the phrase, “champagne dis- 
trict of France”, and, to the uninformed, the last sentence means: 
— which possesses the taste, aroma, and other characteristics at- 
tributed to effervescent wine as made in the effervescent wine dis- 
trict of France. The effervescent wine district of France, of course, 
could be any wine district of France. 

Moreover, who will do the attributing — the French — the pro- 
ducer — the public — the Internal Revenue Service? It is obvious 
chat the whole “set-up” was meant to lead Congress and the public 
to believe that American Champagne was an exotic beverage in 
short supply — and that it was no¢ an ordinary carbonated wine. 

As a result of these regulations, a producer of effervescent wine 
impregnated with carbon dioxide by purely physical means can- 
not use the “Champagne” label, or the “Sparkling Wine” label, 
and the wine industry, to date, has made no effort to change the 
position. But wines with the “Champagne” label are now being re- 
tailed at less than $2.00 per 4/5 quart and producers can no longer 
keep up the pretense that “Champagne” is an exotic beverage in 
short suppiy, and in pursuit of their present objective to obtain a 
reduction in the tax rate, they are telling the truth, namely: that 
American Champagne is an ordinary carbonated wine, and that 
the special tax is a tax on the bubbles in wine. But this exposes the 
fact that their predecessors misled Congress and the public, and 
that they, themselves, have continued to mislead the public with 
the help of the law. Therefore, they cannot go to Congress and con- 
fess their deception and expect Congress to allow them to continue . 
to mislead the public. 

Now that “the cat is out of the bag”, I suggest that it would be 
sensible to renounce all claim to the “Champagne” label, and that 
the industry can then point out that there is no reason why there 
should be a special tax on sparkling wine when there is no special 
tax on'sparkling beer, which is carbonated in essentially the same 
way, i. ¢., some beer is impregnated by means of fermentation and 
some beer is impregnated by purely physical means. If the “Cham- 
pagne™ label is not used, it is logical that the tax should be on the 
alcohul content alone, and any increase or decrease in the tax is 
shared equally. 

Discarding the “Champagne” label is not so radical as it may 
appear at first sight. It has been done in all the important wine pro- 


ducing countries of the world with the exception of the U.S.A, and 
Australia and, of course, France, The logic is simple — it is poor 
selling technique to advertise the name of your competitor. Why, 
for instance, do the margarine producers talk about “the high 
priced spread”? They do not mention the word “Butter”. The 
thought behind this is that you are putting into the mind of a po- 
tential buyer the idea that perhaps he is missing something that 
he should investigate. : 

Under the proposed conditions there would be no wine labeled 
“Champagne” on the American market and every producer of ef- 
fervescent wines, atthe start, would be in exactly the same relation 
to domestic competition as he had been before the change. There 
would be no foreign Champagne, labeled as such, because this can 
be dealt with in the same way that foreign countries refuse entry to 
American Champagne, i. ¢., by requiring the imported wine to be 
labeled to conform with the laws of the importing country. 

Obviously, if the “Champagne” label is abandoned, there is no 
reason why there should be any tax discrimination between effer- 
vescent wines. Some wines will always be considered to be superior 
and some wines will always be considered to be inferior, but there 
will be no implication, written into the law, that one process, or 
one product, is better than another. Moreover the carbon dioxide 
content will be simply a matter of displaying on the label the ap- 
proximate gas content when bottled, And the stated gas content 
will be simply a matter of business judgment on the part of the pro- 
ducer. I believe that this facility alone would lead to a substantial 
increase in wine consumption. 

I ask you to consider this matter very carefully — you should 
not allow yourselves to be influenced by emotional attachment to 
the “Champagne” label, and you should remember that there is no 
reason why a producer of effervescent wines by means of fermen- 
tation should not also produce effervescent wines by purely physi- 
cal means — if both can be labeled “Sparkling Wine". And you 
should bear in mind that taxation on the alcohol content alone 
opens up a vast new market for sparkling wines of low alcohol 
content. . 

In conclusion I should like to point out that the image of the wine 
industry in the public mind will be severly damaged if the indus- 
try shows by its actions that it desires to continue to mislead the 
public. 


~4FF— 


“if Champagne” 
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BY 
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eS (Gn is the name of a province of France; it is 
also the name, established by French law, of a spark- 
ling wine made in an officially delimited area of the province 
of Champagne. The “still” wine, from which the sparkling 
wine is made, is produced: by conventional methods but, by 
law, the grapes used must be either Pinot Chardonnay or 
Pinot Noir or a blend of these two varieties grown in the de- 
limited area. The still wine is impregnated with carbon 
dioxide by fermentation in the bottle. This is done by filling 
the bottle with still wine, leaving a small headspace; adding 
acalculated ‘amount of sugiar syrup and some yeast and then 
stoppering the bottle. The yeast ferments the sugar and pro- 
duces carbon dioxide gas, which, being unable to escape, 
builds up a pressure in the wine. The sparkling wine pre- 
pared in this way is not a marketable product at this stage 
and subsequent treatment in the same bottle is considered 
to be an important part of the process and may occupy sev- 
eral months to several years. 

Outside the province of Champagne, some wines are im- 
pregnated with carbon dioxide by means of fermentation in 
bulk to the same degree of carbonation as those impregnated 
in the province of Champagne; followed by sweetening, 
prompt filtration and bottling. Some wines are impregnated 
with carbon dioxide by means of’fermentation in the bottle 
to the same degree of carbonation as those impregnated in 
the province of Champagne; followed by sweetening; 
prompt filtration and re-bottling. Other wines are impreg- 

.. nated with carbon dioxide, both in bulk and in the bottle, by 
purely physical means to the same degree of carbonation as 
those impregnated in the province of Champagne. All of 
the resulting wines are classified as sparkling wines; not as 
“Champagne”. bg 

In the U.S.A., those who use the fermentation method of 
impregnating the wine with carbon dioxide claim that this 
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method changes: the character of the wine; giving it “the 
champagne flavor”, and that this is adesirable change. That 
there is a change there can be little doubt but whether the 
change is invariably desirable ‘is a matter no individual, or 
group of individuals,.can decide for someone else. Moreover, 
the claim does not appear to be free from rationalizing in 
view ofthe fact that effervescent wines made by means of 
fermentation in the bottle can be labeled “American Cham- 
pagne” (even if re-bottled immediately) and that efferves- 
cent wines made by means of fermentation in bulk can be 
labeled “American: Champagne Bulk Process”; while effer- 
vescent wines impregnated with carbon dioxide in any other 
way do not enjoy this selling aid. In this connection it is of 
interest to note that the law says that the resulting efferves- 
cent wine must have “the taste, aroma, and other character- 
istics attributed to champagne as made in the champagne 
district of France”. But, in the absence of any objective stan- 
dards, this provision is not enforceable. 

To re-define the word “Champagne” to provide some ob- 
jective standards is impracticable, unethical and inequitable, 
apart from adding to the already existing confusion. Should 
then the “Champagne” label be abandoned (as it has been 
in many wine producing countries) or should the American 
wine industry continue to imply, by using the term “Ameri- 
can Champagne”, that there is no significant difference 
between fermentation process-wines except that of nation- 
ality? The following examination of the wine regulations 
will show that opportunism has spread its usual difficulties 
for those who come later. 

Under the wine regulations, Effervescent Wine is divided 
into Sparkling Wine and Artificially Carbonated Wine. 
Sparkling Wine includes Bottle Fermented Wine and Bulk 
Fermented Wine which may be labeledrespectively, “Cham- 
pagne” and “Champagne Bulk Process”. Artificially Car- 
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bonated Wine must be labeled “Carbonated Wine”. It is 
clear from the foregoing that a wine carbonated by purely 
physical means cannot be described, legally, either as 
“Champagne”, or as “Champagne Bulk Process”, or as 
“Sparkling Wine”; even although the basic wine may be 
identical and the only difference is due to the method of at- 
__ taining the same degree of carbonation. | 
"- ~:(An effervescent wine made the fermentation way and an 
‘effervescent-wine made by purely physical means are both 
artificially carbonated if the word “artificially” is used in 
the sense that art is required. And if the word is used in the 
counterfeit sense, an effervescent wine made the fermenta- 
tion way should be described as being genuinely carbonated. 
It is obvious, therefore, that the introduction of the term 
“Sparkling Wine”, in contradistinction to “Artificially Car- 
bonated”, avoids disclosure that an effervescent wine made 
by means of fermentation in a closed container is a carbon- 
ated wine; while leaving the impression that American 
champagne is the genuine article. : 
The regulations imply that “Champagne” is not a car- 
bonated wine, in line with the legend that it is “naturally 
fermented”, but fermentation of a “still” wine in a closed 
container (whether natural or otherwise) is a means to an 
end, namely: carbonation; it is not an end in itself. It is also 
clear that there is an implication that a physically carbon- 
ated wine is invariably less desirable than a wine carbonated “ 
by means of fermentation. 
Far from being the genuine article, American champagne 
is merely one of a series of imitations, but there is nothing 
wrong in imitation per se; the wrong lies in misleading the 
public, and the word “Champagne” applied to an American 
effervescent wine does not lead to the conclusion that “Cham- 
pagne” in France, by law, involyes: the Champagne district 
of France in which'the grapes are grown; the variety of 
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grape that can be used to make the basic “still” wine; the 
method of introducing the carbon dioxide into the basic still 
wine and the subsequent treatment of the carbonated wine; 
while American champagne, in practice, does not necessar- 
ily inyolve anything:more than the method of introducing 
the carbon dioxide into the basic still wine. It will be clear 
from.the foregoing that the only common denominator is 

’ fermentation, and it will be appreciated that “fermentation” 
and “champagne” are‘not synonyms. 

The justification sometimes advanced for describing 
American effervescent wine as “Champagne” is that the 
word has come to mean any effervescent wine, and while 
this may be true so far as the public is concerned, the word 
has not come to mean any effervescent wine so far as the law 
is concerned. It is time for a change in the law—it is un- 
ethical that the law should imply that one product is better 
than, and not simply different from, another product, and 
such an implication is particularly incongruous in a law the 
professed object of which is the restraining of unethical 
practices. Moreover, description of the process in such tech- 
nological terms as “bio-physically carbonated” and “physic- 
ally carbonated”, without any further change in the wine 
regulations, would restore the commonsense meaning of the 
term “sparkling wine”, namely: any wine that sparkles, 

It might be argued that a physically carbonated wine has 
a tax advantage which is not justified if the wine is not in- 
variably less desirable than “Champagne”, but the cham- 
pagne tax is justified by another reason, namely: the “man 
in the street” buys any wine labeled “Champagne” without 
knowing how it is made; without caring how it is made and, 
possibly, without even liking the taste of it—because he is 
buying a status symbol, and a Federal tax of $3.40 per gal- 
lon is not a deterrent. On the other hand, a physically car- 
bonated wine has not been elevated to the position of a status 
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symbol and the tax of $2.40 per gallon (compared with a 
tax of 17 cents per gallon on the same wine without the car- 
bon dioxide) is a deterrent. It will be seen that the special 
tax on “Champagne” is justified by a special privilege per- 
mitted by the law, while the tax on a physically carbonated 
wine is suppressive. . : 

In‘addition to the manifest unfairness of the wine regu- 
lations, the very thing the French had foreseen would hap- 
pen in France, if the use of the word “Champagne” were not 
rigidly controlled, has happened in America, namely: the 
processing of nondescript “still” wines for sale as “Cham- 
pagne”, The consumer inevitably asks: what does the ex- 
pensive champagne have that the cheap champagne does not 
have; are they not all “Champagne”? The producer of the 
expensive champagne is thus faced with the problem that 
he implies—by using the word “Champagne”—that there is 
no important difference between French and American 
champagne because of the fermentation method of carbon- 
ation, and is forced to say that there is an important differ- 
ence between expensive and cheap American champagne 
in spite of the fermentation method of carbonation. The ob- 
vious remedy is to give up all claim to thé word “Cham- 

. pagne” and to include all effervescent wines under the term 
“Sparkling Wine”; specifying the grape variety (or' per- 
centages) and indicating the process in technological terms. 

The foregoing suggestion appears to leave the field wide 
open to French champagne but it should be remembered 
that the French established a pseudonym which conceals the 
facts from the public and gives a competitive advantage, 
and there is no reason (ethical or legal) why anyone, out- 
side French jurisdiction, should put up with it. American 
producers adopted the same pseudonym and it gives them a 
competitive advantage on the one hand and releases them 
from a competitive disadvantage on the other hand. But it 
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was shortsighted to adopt the pseudonym because it con- 
tinually reminds the public that French champagne is the 
leader and prevents the American wine industry from taking 
the lead because they are committed to a supporting role. 
The alternative is to change to the term “Sparkling Wine”; 
with the wine defined as it can be defined without the carbon 
dioxide. The French, if they wish to compete in the U.S.A., 
will then be forced to use the same straightforward labeling 
because, under such conditions, the word “Champagne” is a 
pseudonym not officially recognized in the U.S.A. More- 
over, American sparkling wine can then be exported to 
France and other countries which at present refuse entry 
to American champagne. 

Incidentally, if the above-mentioned point had been ad- 
vanced in a recent case in England (in which it was held 
that an effervescent wine from Spain could not be labeled 
“Spanish Champagne”) the verdict might have been differ- 
ent, because if someone has established a pseudonym for a 
product, when the product can be described in a straightfor- 
ward manner, it is obvious that he has a competitive advan- 
tage over those who come later and label their product in a 
straighforward manner. ‘And the law should not help him to 
retain that advantage for the commonsense reason that the 
unfair competition about which he complains, if someone 
else uses the pseudonym, is nothing more than the ordinary 
competition to which he would be subjected if he had 
labeled his product in a straighforward manner. If, in fact, 
the law does help him, it puts a premium on pseudonymous 

* labeling which, obviously, is not in the public interest. 
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Effervescent | 


PROPRIETOR: 


| 
REPLY! TO: 
F, JUSTIN MILLER, B.Sc., M.ILF.T. 


8329 |ST. HELENA HIGHWAY, 
NAPA, CALIFORNIA 


BONDED WINE CELLAR 4483 


° F.A.A. PERMIT SF-W-206 707 WOg-4252 
i < a 4 
H “2. en 
y May 10, 1965 | "heSipn 
> i 7 ane 
- 9 
The Director, 
} Alcohol and Tobacco Tax Division, 
‘» if Internal Revenue Service, 


Washington, D.C. 2022); ° 


Dear Mr. Serr: 


Thank you for your letter of May hth, reference CP:AT:B:ROJ. 


If the Secretary of the Treasury is informed by you that 
effervescent wines cannot be infallibly separated into two) different 
products, I am sure he will readily appreciate that it is his duty to 
so inform the tax determining authority. The tax determining authority 
can then tax all effervescent wines equally, or tax the processes 
differently. Trpsca 


I request that you inform the Secretary that effervescent 
Bs wines cannot be infallibly separated into two different products, or, 
alternatively, disclose by what means your Department could infallibly 
separate the products -- if it had no information about the process. 


If this course is followed, my request for action in connection 
with amendment of the labeling regulations may be considered to be 


postponed. 
* Yours sincerely, r 
DUK (lee. 
: 
F, Justin Miller | 
* | Copy: The Secretary of the Treasury aay 


Copy: The House Committee on Ways and Means 


| dUL 26 1965 
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. F.J. MILLER & CO. 
RuTHERFORD, CALIFORNIA 
Effervescent 
PROPRIETOR: (<> REPLY TO: 
F, JUSTIN MILLER, B.Sc., M.L.F.T. J CE : 8329 ST! HELENA HIGHWAY, 
Se, NAPA, CALIFORNIA 


BONDED WINE CELLAR 4483 aati TELEPHONE: ST. HELENA, 
F.A.A. PERMIT SF-W-206 Varietal Wines 707 WO 3-4252 


July 13, 1965 ee Zs 
The Director, j 


Alcohol and Tobacco Tax Division, 
Internal Revenue Service, 
Washington, D.C. 20221, 


Reference your letter of May h, 1965, CP:AT:B:ROJ. 
Dear Mr, Serr: : 
| 
In connection with the enclosed label approval application I 
offer the following for your consideration. 


The proposed information under Section 2 (2) is: | 


GEWURZ TRAMINER | 
Aivarietal grape wine carbonated by purely physical means 


z 
d 


~a-- = 


_Under the labeling regulations, the blanket terms "Sparkling 
Ane" and "Carbonated Wine" may not be used interchangeably; although 
it is an undisputed fact that all effervescent wines are carbonated and 
that all effervescent wines are sparkling. I submit, therefore, that 
a reasonable interpretation of the regulations is that a still wine 
impregnated with carbon dioxide (iwe., carbonated) by means of secondary 
fermentation is a product that is sufficiently described if it is labeled. 
"Sparkling Wine". And that a still wine carbonated by purely physical 
means is a product that is sufficiently described if it is labeled 
"Carbonated Wine". But that these facilities do not take away the 
inherent right of a producer to label his product in terms of the 
definition (i.e., in terms of the explanation of the blanket term) with 
truthful amplification. 


Yours sincerely, 


F. Justin Miller 


inel. 
Copy: The Secretary of the Treasury 
(per Mr. J, A. Stockfisch) C Oo- 


nr 
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Mons on reverse) 


NAME Of PROPRICTOR i Gacek appiicable box jNo. 
a pe we a me me ~ a7 BONDED WINE | A 
3. J. tSiler & Co (Francis dustin Miller) CDleoncco winery Xo] ceccar | 183 


ADORESS OF DONDCO WINGRY OR WINE CELLAR car (Number we siteet, } NAML OF PROOUCT UNDER WHICH TO BE MARKETEO 


ekty, zone, Siate) i 
ectelee ox! —— a PS 
ret sated Os apo 3G -——— —_—__— 


; FORMULA NO, 


US29 St. Folens ; 2 
FORMULA ~ Ingredicats i PROCESS OF PRODUCTION 
(Use reverse if more speed bo aceded) : (Use reverse if more space is needed) 
L) Natural ers Moduced fF H $ 
(%) ware gr ape wine produced in | The follewine is subs stantially according 
20 wmaauas + as Ly Miko. SY 
accorcance with sub-part P, 26 C.F.R. | to US. Patent Now 2 7927,028, March 1, 1961 
(2) c : exbon dioxide sufficient to produce , (2) The wine is warmed to around GO°F and 
a 2 ent in ¢ excess of | whanslerved to a dc-gassing tank through 
0.255 grams per 100 ml. of wine i (or n Seton: 
i i <2) negative 
| prez is no deonser 
| of exposure to 


me, 


aege 


* 
fy 
+ Aaa is placed ina 
pre e pressure vessel is 
\ 
145 mre is applied to the 
| pr subs one remove 
Powe Te 
(6 ¢ is admitted to 
he. ssure cependl: 
pressure recuirved in the finished wine 
ov zetors. (It is Soe cone 
% Leve the impre egnavion 3 wi 


(7) Ab the ond of the period of impregnation, 
waich hes taken place under quiescent 
conditions throughout, the headspace gas is 

| released and the pressure vessel is opened. 
(8) The bottle is removed from the pressure 
vessel and stoppered, 


Note: Ib is expected that prior treatment 
according to sections 210-358 and 2! 19-52, 
26 C.F, y9 may be necessary. 


wy (Name and capacity) 


' 


| 
“ Acmidiag= ie Y ' 
May 20, 1961 = | Franeis dustin | 
PL geetin ittan 
OATE zh | A APPROVIS Soe chove = DISAPPROVED for manufacture on bonded wine 
soy 2h, 1961 | cetiar or bonded winery premines and labcling under nome of product specified above. 
Rica ast satan a at 


sicnatuRe (Director, Alcohol and Tobacco Tax Division) 


; 
(signed) Dwight 5. Avis 


rorm 699 Supplomental (rcv. 7-60) 


—¢/- — 


—————— —— 


r 
Francis Justin Miller dba 
J. Miller & Co., 
8329 St. Helens Highway, 
Napa, California 


3. THE AOOVE LISTED PERMITTEE HEREDY MAKES APPLICATION FOF * 
TO DE INTROOUCED IN COMMERCE IN CONTAINERS GEARING THE L 


Ae BRANO NAME 


7. J. Mller & Co 


0. CLASS ANO TYPE 


SECTION I APPLICATION 


2, NAME OF PERMITTEE AS SHOWN ON BASIC PERMIT, OR NAME OF BREWER (Include trade 
name, if used on these labels) AND P.O. ADORESS OF BOTTLING PLANT 


‘DELS Ar FIXED WERETO, AND IDENTIFIED AS: 


N CASE OE TMP ORTS ONE Y- (Pormittoo ro) 
(Check applicable box) 


| 
O IMPORTER 


4. BASIC PERMIT N 


>. 


5 


| 
| fe] TRANSFEREE IN BONO 
| 
| 
9. 


Fa1=206 


6. STATE ANY WORDING, EXCEPT REQUIRED INDICIA ON CONTAINER, NOT SHOWN ON LABELS. (Cans. celoseals, etc.) iF OPTIONAL SO 


INDICATE. 


, None 


7. CERTIFICATE TO DOE MAILED TO (Name and address) 


> wes 


S.J. stiller & Co, 


The ap 


St. Helena Hirhwary 
icant hereby declares, under the penalties of porjury, that to the Beatle of hin knowledge and belicf ll statements cppeazing in this 


< 


Nana, 


Cali t 3 


cpplication, including representations on labels and in supplementary documents, are true and correct, and truly and correctly represent the 


contents of tie containers to which such labels will be applied. 


& DATE 


duly 13, 1965 


SIGNATURE O, 


A. Application must be printed or typed; must be signed in ink, and 
tiled in duplicate with the Director, Alcohol and Tobacco Tax 
Division, Internal Hevenue Service, Washington 25, D. C. A 
separate application must be filed for each set of labels and for 
wach bottling address. If extra approval certificate is desired 
for same set of labels additional application must be submitted. 


B. The applicution must be executed and filed by the person, firm 
or corporation who will actually bottle or pack the distilled 
spirits, wine, or malt beverages, except that in the case of dic- 
tiled spirits, wine and malt beverages in customs custody 
(whether or not in the original containers in which imported), it 
must be executed and filed by the importer thereof, or if not 
available, by his transfcree in bond. 


C. Shue to the reverse side of original and duplicate hereof, with 
rubber bese paper cement or other similor adhesive, a set of 
labels identical with those for which approval is desired, ex- 
cept in the case of can flats or labels not capable of being 
passed through a typewriter-enclose but do not attach, two (2) 
copies of such labels or can flats. Beside each labei mak 
whether ‘Front Labei!’ or "Back Label.’’ Optional labels must 
be marked ‘‘Optional,’’ 


SECTION Il CERTIFICATE OF LASEL APPROVAL 


Certificate of isbel approval is hereby issued, subject to the condi- 
ns ond qualifications, if any, stated on the reverse hereof, to 
cover products the containers of which bear a set of labels identi- 
cal with sct affixed to the reverse side hereof, and in addition, to 
cover products the containers of which bear labels which differ 
from, those affixed hereto only, and in no other respect, than by 
reason of (s) a change in the proportionate size of the labels, (b) a 
change in the net content statement, (c) as to imported products, c 

change in the nume of the responsible importer, (d) as to distilled 
spirits, a change in the statements appearing on the ‘Government 
Lebel,” if any, used, (¢) as to domestically bottled distilled 
spirits, a change in the proof stated, (f) as to distilled spirits, a 


change in the period of age stated, (g) a change in the name and 
registry number of the distiller in the case of spirits bottled in 
bond, (h) as to wine, a change in the vintage date stated, (1) as to 
standerd wines, a change in the designation where itemized in SG 
ebove (See Instructions E above), (j) as to wine a change in the 


9. SATE ISSUED 


APPLICANT OR SIGNATURE AND TITLE OF AUTHORIZED pak 


I pt te 


f “INSTRUCTIONS 


OIRECTOR, ALCOHOL AND TOBACCO TAX DIVISION 


' ForM 1649 (REV. 4-63) | 


D. 1. In the case of rectified Beni @ copy of the approved for - 


mula on Form 275 Supplemental, showing the date approved, 
must accompany the application. 


{f 
2. In the case of formula wine nade by the applicant, (except 
vormouth and nawwrally sparkling wines other than bottle 
fermented and bulk process champagne) a copy -of the ope 
proved formula on Form 698 Supplemental, showing the ap- 
proval date, must accompany |the application. In the case of 
all formula wine not made by the applicant, o statement of 
the name ond address of the| winemaker, the number of the 
formula ond its approval date, may be submitted with the 
application in lieu of the copy of the approved formula. 


i 
E, Where application covers labels for standard wine 
which are to be used on more thpm one type of such wine, such 
types must be listed in 5B above, and the labels for cuch other 
wines must be identical, except for the type designation, with 
those atloched hereto, ¢.g., if lebel attached covers California 
Port, and identical labels (except for designation) are to be 
used unser the some certificate’ of oppreval, such other addi- 
tional designation as ‘’Sherry,{’ ‘‘Muscatel,/’ “White Post,/ 
“Dry Sherry,’ ctc., must be included in item $B with the desig- 


nation ‘California Port.!’ \ 


registry number of the premises if shown on label, or (k) the addi- 
tion of another label stating the name and address of the whole- 
saler or retailer, preceded by a descriptive phrase such as ‘‘bottled 
for,’ “‘sclected for,’’ or ‘imported: for,’’ and containing no refer 
ence to the product or any of ite characteristics. 


This certificate of label approval leavers the identificd products 
and authorizes their removal from the plant where bottled or packed, 
or from customs cuslody, for introdiction in commerce, only if the 
packaging, marking, bronding, and labeling and size and fill of the 
containers of such products comply With such Act and Regulations, 
and only if the contents of such containers conform to the state- 


menis and representations made thercon. This certificate snail not 


opmete to relieve any person from ligbility for any violation of the 
Federal <Aicohol Administration | Act, or 
thereunder. ' 


t 


Toquictions, issued | * 


. = ie 
4865 SzP ZO Fis 


ALCOHOL AMD TORACSS 


Pelee be we 


metre 
. TAX CIVISIGN 
4 
* 


INSTRUCTIONS < 


1. A separate form must be submitted, in triplicate, for 
each formulc by which it is proposed to produce Flor sherry, 
Special natural wine, agricultural wine, | wine other than 
standard wine (except distilling material and vinegar stock), 
or effervescent wine (26 CFR 240.385, 240.441, 240.465, 
240.482, 249.513). All copies must be siqned by the proprice 
tor and forwarded te the Director, Alcohol cand Tobseco Tax 
Division, Internal Pevenue Service, Washington 25, >. Cc. 

2. The formule must be approved by the Dirzetor, Alcohol 
and Tobdacco Tax Division, before production is commenced, 


sired to market the wine, must be specified und 
*'Name of Product.’¢ When application is'mede 
cates of approval or exemption for labels to be used on wine 
produced under approved formulas, a copy of this form, 
giving the formula under which the wine is made, must be 
attached to Form 1647 or 1648. 

3. The formula must specify the kind end quantity of cach 
and every material or ingredient to be used in a given quan- 
tity of the product, as 100 gallons, 1,000 aclions, etc. There 
must also be specified to the extent known, the cpyroximate 
Brix and acidity of the juice, beth before and after the addt- 
tion of sung and/or water, ant the approximate percent of 
alcohsl, ocids, ana residual suger in the wine after :ermenta~ 
wie voncentrated fulce or dried frutt te used, the 
te de udted to restore the material to its 
sontent must be stated. 


4. Where the formula specifies an essence, manufactured 
under @ separcte formula, as an ingredient, the exsence shell 
bo identified by its formula number. (26 CFR 240.446 - 
240.447). Where such essence is manufectured in accordance 
with 26 CER Part 197 it shall be identified by the neme of 
the monufccturer, the manufacturer’s nonbevetage ¢crewbock 
formula number, if any, and the date of approval by the 
Director. 

5. The process must show in sequence each step employed 
in producing the product, including the time when the speci- 
fied materials will be added, and the approximate pericd 
quired to complete production. 

G. Formulas for sparkling wine must specify whethe 
product wi fermented in the bottle or by the bul pr 

7. Formulas for vermouth ond similar special netural wine 
must specify the alcohol content of the wine to be used in 
production. 

8. Formulas for Spanizh type biending sherry wine, heavy 
bodied blending wine, or similar wine, and special natural 
wine should be accompanied by two samples. 

9, Each formula submitted must be numbered in seria: 
order, commencing with No. 1. Where it ts desired to amend 
ot revise a formula previously filed, the amei:ded or rev, ij 
furmule will be considered a new formula and given c new 
number in sequence to the last formula filed. 


— 


—— 3 —— 


oo 


REV. Dee 
(Combines corm 16%7 . 
ond Form 3649) "+ 


name, if used on these labels) AND P.O. ADORESS OF BOTTLING PLANT 


- 
Francis Justin lSller dba 
F. J. Miller & Co., 
8329 St. Helena Highway, 
Napa, California 

c 


Slee 
3. THE AOOVE LISTED PERMITTEE HEREDY MAKES APPLICATION FOr 


LABEL APPROVAL 
UNDER FEDERAL ALCOHOL ADMINISTRATION ACT 


SECTION I APPLICATION 


2. NAME OF PERMITTEE AS SHOWN ON BASIC PERMIT, OR NAME OF BREWER (Include trade | 3 


N CASE OF IMPORTS ORLY > (Pormittoa Ta) — 
(Check applicable box) | 


O IMPORTER) 
iF 


| TRANSFEREE IN BONO 


4. BASIC PERMIT NO. 


CERTIMCAYE OF LABEL APPROVAL FOR AN ALCOHOLIC BEVERAGE 


TO OC INTRODUCED IN COMMERCE IN CONTAINERS DEARING THE LDELS Ar RIXED HERETO, AND IDENTIFIED AS: 


A. GRANO NAME 


7. J. Mller & Co 


0. CLASS AND TYPE 


INDICATE. 


. Yona 


| 
Carbonated grape wine under varietal type Comurs Traminer 


6. STATE ANY WORDING, EXCEPT REQUIRED INDICIA ON CONTAINER, NOT SHOWN ON LABELS. (Caps, celoseals, etc.) iF OPTIONAL SO 


7. CERTIFICATE TO DE MAILED TO (Name and address) 


St. Helens 


Hishavay 
The applicant hereby declares, under the penalties of perjury, that to the best of his knowledge and belied all statements appearing in this 


< | 

i 

| 

! 

| 

Nana. O55 fornia : 


Spplication, including representations on labels and in supplementary documents, are true and correct, and truly and correctly represent the 


contents of the containers to which such labels will be applied. 
SIGNATURE O, 


oy 
4 


A. Application must be printed or typed; must be gigned in ink, and 
tiled in duplicate with the Director, Alcohol and Tobacco Tax 
Division, Internal Revenue Service, Washington 25, D. C. A 
separate application must be filed for each set of labels and for 
each bottling address. If extra approval certificate 1¢ desired 
for same set of labels additional application must be submitted. 


&. DATE 


duly 13, 1965 


B. The applicution must be exccuted and filed by the person, firm 

of corporation who will actually bottle or pack the distilled 
irits, wine, or malt beverages, except that in the case of dice 
tilled spirits, wine and malt beverages in customs custody 
(whether: or not in the original containers in wnich imported), it 
must be executed and filed by the importer thereof, or if not 
available, by his transferee in bond. 


C. Siue to the reverse side of original and duplicate hereof, with 
Tubber base paper cement or other similar adhesive, a set of 
labels identical with those for which approval is desired, ex- 
cep? in the case of can flats or labele not capable of being 
passed through a typewritersenclose but do not attach, two (2) 
copies of such labels or can flats, Beside each label mak 
whether ‘'Front Labei’’ or "Back Label.’’ Optional labels must 
be marked ‘’Optional,’’ 


SECTION It CERTIFICATE OF LASEL APPROVAL 


—_—_—_——— 


Certificate of label approval is hereby issued, subject to the condie 
tiens and qualifications, if any, stated on the reverse hereof, to 
cover products the containers of which bear a set of labels identie 
cal with sect affixed to the reverse side hereof, and in addition, to 
cover products the containers of which bear labels which differ 
from, those affixed hereto only, and in no other respect, than by 
season of (c) a change in the proportionate size of the labels, (b) a 
change in the net content statement, (c) as to imported products, « 
change in the nume of the responsible importer, (d) az to distilled 
spirits, a change in the statements appearing on the ‘Government 
Label,” if any, used, (c) as to domestically bottled distilled 
spirits, @ change in the proof stated, (f) as to distilled spirits, a 
change in the period of age stated, (g) a change in the name and 
tegistry number of the distiller in the cose of spirits bottled in 
bond, (h) as to wine, o change in the vintage date stated, (1) aa to 
stenderd wines, a change in the designation where itemized in 5U. 


above (See Instructions E above), (j) as to wine a change in the 


9 GATE ISSUED 


APPLICANT OR SIGNATURE AND TITLE OF AUTHORIZED AGENT 


tt, ie 


INSTRUCTIONS 


i 
D. 1. In the case of rectified products, a copy of the approved for - 


mula on Form 27B Supplemental, showing the date approved, 
must accompany the application. 

2. In the case of formula wine made by the applicant, (except 
vermouth and nawrolly s7arkling wines other than bottle 
fermented and bulk process champagne) a copy -of the cp- 
proved formula on Form 698 Supplemental, showing the ap- 
provai date, must accompany the application. In the case of 
all formula wine not made iby the applicant, a statement of 
the name ond address of the winemaker, the number of the 
formula and its approval te, may be submitted with the 
application in Meu of the} copy of the approved formula. 

! 


E. Where application covers labels for standard wine 
which are to be used on more ithan one type of such wine, such 
types must be listed in 5B above, ond the labels for cuch other 
winea must be identical, except for the type designation, with 
those atiached hereto, ¢.g., if label attached covers California 
Port, and identical labels (except for designation) are to be 
used under the same certificate of approval, such other addie 
tional designation as “Sherry, ! ‘“Muscatel,"” “White Port,!4 
“Dry Sherry," etc., must be ineluded in item 5B with the desig- 
nation ‘California Port.’ | 


] 
registry number of the premises if shown on label, or (k) the addi- 
tlon of another label stating the name and address of the whole- 
saler or retailer, preceded by a descriptive phrase such as ‘bottled 
for,’ ‘’sclected for,’’ or “imported for,‘’ and containing no refor- 
ence to the product or any of ite characteristics. 
| 


\ 
This certificate of label approval covers the identified products 
and cuthorizes their removal from the plant where bottled or packed, 
or from customs cuslody, for introduction in commerce, only if the 
packaging, marking, branding, and/ labeling and size and fill of the 
containers of such products comply with such Act and Regulations, 
and only if the contents of such containers conform to the state- 


Mmenis and representations made thercon. This certificate shall not : 


opauase to relieve any person from) liability for any violation of the 


Federal Alcohol Administration Act, or regulations issued 
. | 


thereunder. | a] 


OIRECTOR, ALCOHOL AND TOBACCO TAX OIVISION i 


| 1] 
' ee 
| a 


Form 1649 (rev. 463) 


APPROVEV | 


LABEL APPROVAL 


FOR USE OF INTERNAL REYENUE SERVICE ONLY 


REMARKS 


AFFIX LABELS BELOW 


Sparkling 
"CALIFORNIA 
mixypt sy ory 
GEWURZ TR 


A varietal grape wine carbonated 
by purely physical means. 


wae 
PREPAREO AND EAN BY THE 
PROCESSED p OS by PATENTEE 


» 


BOTTLED LY 


¥. J. MILLER & CO. 


RUTHERFORD, NAPA COUNTY, CALIFORNIA 
CONTENTS 4/5 QUART ALCOHOL 12% BY VOLUME 


BRIEF 


Avarietal wine obtuins its character 
from the grape varicty for which it 
js named but the strength of its 
character is affected by climate, soil 
and other production differences. 


The Miller process produces a long-" 
lasting and tangy effervescence 
purely by physical means and the 
character of the wine is not affected 
in the same way as it is by impreg- 
nation with cardon dioxide through 
the instrumentality of fermentation 
by yeast: starting with the same 
“a1 wine the two products ure dif- 
ferent. If you are a wine consumer 
you are invited to ate the pro- 
duct. Hf you are a wine producer you 
are invited to evaluate the process. 


oe re 


A RF TMILLER & CO. 


sg 


ott 


I. 

os 
i 
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H 

i 


ese = Aug i3 13s 


Rohe wcet atin 
¢ , 


Mr. Fe. Justin Miller 
8329 St. Helena Highway 
Napa, California 


This is in reply to your letter of August 1, c2S65., 


with which you resubmitted the application for label 
approval which we returned to you with our ietter of 
July 26, 1955. 


of interpretation of 


* The problem is not one 
regulations, but one of applying specific regulatory 
reguirenents. As neted in our letter of July 26, 1365 
the regulations specifically require a wine/ which derive 
its effervescence from the addition of carbon dioxide to 
be designated "Carbonated Wine". For that eee we 
must apain return your application wi ithout approval. 
We can offer no assurance that the regulat ns wili 

be amended in this regard. As indicated to you on 2 
previous occasion, the distinction in- labeling of 
‘sparkling wines and carbonated wines is based, in part, 7 
on the distinction drawn by the Congress for revenue 
purposes Unless and until Congress sees fit to drop 

s re) . of 

i 


Very truly you urs, 


‘, 


| 
USigaed) Harola A. Serr | 


fiaveld A. Serr 
Director, Alcohol and Tobacco Tax. Divisior 


ROJolin:zelic 


8/11/65 ms is 
Gut. Gx. FE 


| 
el z 
Mia, Ree 
iB eeccmaua 


PROPRIETOR: 
F. JUSTIN MILLER, B.Sc., M.I.F.T. 


BONDED WINE CELLAR 4483 
FAA. PERMIT SF-W-206 


Varietal Wines 


REPLY TO: 


8329 ST. HELENA HIGHWAY, 
NAPA, CALIFORNIA 


TELEPHONE: ST. HELENA, 


707 WO 3-4252 
on 
Lp. 
august 1, 1965 * Gig, 

Nay 

45. ti, 

oF 2 ey, 
The Director, age ES, 


Alconol and Tobacco Tex Division, aa 
Internal Revenue Service, 
Washington , D.C. 2022h 


Dear Mr. Serr: 


In connection with my label approval application of July 13, 
1965 and the rejection covered by your letter of July 26, 1965, reference 
SP:AT:B:RH, I comment as follows. 


It appears that the standpoint of the Internal Revenue Service 
is that there is no alternative to its present interpretation of the 
regulations. But if there is no other interpretation the regulations 
are inequitable beyond any shadow of a doubt, in that the mandatory 
attachment of the adjectives "sparkling" and "carbonated" to effervescent 
wines show the ‘intention to disparage a still wine carbonated by purely 
physical means and to endorse a still wine carbonated by means of 
secondary fermentation. 


May I have your assurance that steps will be t-ken to amend 
the regulations? I think it will be clear from my label approval 
application that collection of taxes will not be hindered by suitable 
amendment and that the consumer will be better informed by being 
presented with the whole truth instead of with something that leads to 
a false conclusion. 


I am returning herewith the original copy of my application; 
the duplicate, ‘presumably, is still in your possession. 


Yours sincerely, 


2 
4 
D. fect (llr 
F, Justin Mller 


Incl. 2 
Copy: The Secretary of the Treasury 
(per Hr. J. A. Stockfisch) 


ACk= 


CPSAT:B: ROT! 


iF 
Mr. F. Justin Miller 
8329 St. Helene Highway 
Napa, California 


Dear Mo. Millers: 5 4 


We have noted the views expressed in ‘your 
letter of Ausust 24, 1965, with reference ‘to 
the labeling of naturally effervescent wines 

as “Sparkling Wine™, and of artificially | 
: carbonated wines’ as “Cgtbdénated Wine". 


“4 


In veviewing this matter, there appears to 
be no justification for taking any steps to 
amendc the wine labeling regulations, as you 
propose, at this time. 


Very truly yours, 
* 


(Signed) Harold A. Serr 


| 
Harold A. Serr | 
Director, Alcohol and. Tobacco Tax Division 


mae ROJolin:sele 
8/31/65 


Coa Cx ANS 
“< ‘Muise pn aw | 
us i can ties of 


— f ?7- SB. Me Rety-te 


F. J. MILLER & CO. 


RUTHERFORD, CALIFORNIA 


Effervescent 


PROPRIETOR: VA “ REPLY TO: 

F. JUSTIN MILLER, B.Sc., M.ILF.T. H ; 8329 ST. HELENA HIGHWAY, 
oe y NAPA, CALIFORNIA 

BONDED WINE CELLAR 4483 : TELEPHONE: ST. HELENA, 

FAA. PERMIT SF-W-206 707 WO 3-4252 


The Director, August 2h, 1965 
Alcohol and Tobacco Tax Division, Le. 

Internal Revenue Service, 

Washington, D.C. 20224 


Reference: 27 CFR 4.21, Class 2,3; 4.34(a) 


Dear Mr. Serr: 


In the terms "Sparkling Grape Wine" and "Carbonated Grape Wine", 
the words "sparkling" and "carbonated" are used as adjectives, i.e., as 
words used to describe, qualify or limit a noun. But "sparkling" on a 
label describes the wine as it is, i.e., as it would be if the bottle 
were opened. On the other hand, "carbonated" describes what has been 
done to the wine to make it sparkling. The terms, therefore, are 
synonymous. 


In your letter of August 13, 1965, CP:AT:B:ROJ, you say that 
the distinction in labeling of effervescent wine is based, in part, 
on the distinction drawn by Congress for revenue purposes. But the 
distinction drawn by Congress is in terms of "Sparkling Wine" and 
"Carbonated Wine" and, as these terms are synonymous, discriminative 
taxes are imposed on the two descriptions; discriminative taxes cannot 
be imposed on a single product, namely: effervescent wine. Hence, a 
producer can pay taxes on the description he chooses, and it is not 
within the scope of the authority of the Internal Revenue Service to 
rule that the producer shall label his product in any way different 
from the tax class designation he hes chosen. Whether or not the 
producer should be forced to describe his process for the information 
of the consumer, and in what terms, is another matter. 


It seems to me therefore that the Internal Revenue Service 
has a choice if, as you sey, the problem is not one of interpretation 


or the reguiaticn 
(1) It can ke steps to amend the regulations. 


(2) It can take no steps to amend the regulations but this will show 
either indifference to the facts or a desire to preserve regulations 
which aid’ one side in a competitive struggle. Can you justify either? 


oa sipcerely oy, 


? , 
F. Justin Miller ot [i ~ 


Copy: The Secretary of the Treasury </f g- 
(per Mr. J. A. Stockfisch) 


Dear itr. Miller: 


As was indicated to you on several occasions 
in the rast, a wine vreduced in the way indicsted 
in your approved formula for "Carbonated Grape wine" 
(your formula #1) may not be designated as a "Sparklins 
dine" or as a “Sparkling California Gewifrs Traminer". 


#159, 28 previously stated to you, the desizgna- 
tion now shown on your proposed labal must te channed 
to mead “Carbonated Californias “Sewirg Treniner". 


hecordinwly, your eppiicstion for Label soonouas 
under the Faderal Alcohol Administration Act, enclosac 
with your letter of September 15, 1965, is returned 
for apnropriate revi sfon of the label. Yo regret 
that you continue to isnore the basis for our positien, 
whieh Ls that the rerulation is not improper and that 
the interpretation of that ragu ation is not inproper 
As wa have previously explained, we are required to 
follow the srovisions of the aw which may be chanced 
only by the Congress. 


Pal 


Yery truly yours, 


(Signed) Exroia A. Serr 


Harold A. Sarr 
Director, Alcohol and Tobacee Tax Divisie 


ROJolinégdavure 
9/30/65 


PROPRIETOR: 


F. J. MILLER & CO. 


RUTHERFORD, CALIFORNIA 


Effervescent 


EE REPLY TO: 
F, JUSTIN MILLER, B.Sc., MLF.T. H , 8329 ST. HELENA HIGHWAY, 


NAPA, CALIFORNIA 


BONDED WINE CELLAR 4483 . za) TELEPHONE: ST. HELENA, 
FAA. PERMIT SF-W-206 a 707 WO 3-4252 


The Director, “. September 15, 1965 
Alcohol and Tobacco Tax Division, <ofy \. : 
Internal Revenue Service, > 
Washington, D.C. 2022) 


Reference your letter of September 3, 1965, CP:AT:B:ROJ 
Dear Mr. Serrs 


hen you use the terms "naturelly effervescent" and 
"artificially carbonated", I assume this to mean that in one case 
a still wine has been cerbonated by means of secondary fermentation 


in a closed container and in the other case a still wine has been 
carbonated by purely physical means. But, in view of the indisputable 
fact that all effervescent wines have been carbonated, the term 
"naturally carbonated" is the proper term to use in contradistinction 
to the term "artificially carbonated". Also, one wine is described 
in the present tense and the other wine is described in the past 
tense, and this ‘kind of contradistinction is not proper. It cannot 
be claimed, therefore, that the regulations are proper. 


I describe my product as a grape wine that has been 
carbonated by purely physical means, and, as I understand it, you 
are not questioning the adeouacy of this description under 27 CFR k. 
21, Clrss 3; h.3i(a). I also wish to add the truthful statement that 
the product is sparkling, which is a word defined in my dictionary 
as having the meaning of “bubbling; effervescing, as in wine", and 
which describes'the present state of the product. But, as I understand 
it, your interpretation of the regulations is that this addition is 
not approvable. 


I submit that those who produce effervescent wine by means 
of secondary fermentation have been given, wrongly, in view of the fact 
that it is an abridgment of free speech, an exclusive right to the 
term "Sparkling Wine", but that they have not been given an exclusive 
right to the word "sparkling". Hence I submit that the regulations 
are improper and, in addition, that your interpretation is faulty. 


I reevest reconsideration of the enclosed application. 


| Yours sincerely, 


4 pack (é (on 


F. Justin Miller 
The Secretary of the Treasury y) — 
(per Mr. J. A. Stockfisch) 
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PROCUSS OF PRODUCTION 


(lve reverse if mace apace ix needed) 
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ta follewine is subst 

to U.S. Patent i ho. 2 7a 
(1) Tze wine is warmed to around ‘80°F and 
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of foaning guriag subsequent exposure +o 
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26.3: sace at a pressure adinig on “the 
pressure reowlred in the | hed wine on 
other factors. (It is usually convenient 
to complete the impregnation within 24 hours). 
(7) At the ond of the period of impregnation, 

which hrs taken place under quiescent 
conditions throughout, the headspace cas is 
released oad the pressure vessel is ononcd 
(&) The bottle is removed froa the pressure 
Vessel and stoppered. 

is expected that prior trcatazat 

to sections 210-366 and 240-52 

& to the provisions of C..2,, may be necessary. 
iF 
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‘Date 
Nay Ou, 1961 {Francis d 
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‘chal and Tobacco Tax Division) | 
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38— Continued 


INSTRUCTIONS 


1. A separate form must be submitted, in tripiicate, for 
each formula by which it [a proposed to produce Flor sherry, 
special natural wine, agricultural wine, wine other then 

ined wine (except distilling material and vinegar ttock}, 
nt wine (26 CFH 240.285, 240.441, 240.465, 
240,513). All copies: must be siqned by the proprie= 
forwarded to the Director, Alcohol od Tobacco Tax 

hington 25, D.C. 
mant be approved by the Dnrector, Alcohol 
and ‘Tebacco i betare moduction 
never, as ter kind ¢ OF typed, evden wieticis 4 ied 
munt by specoifted wneder thee beading 
vitcution ft: made for certiile 
note bes men! on wires 
a copy of tase lie, 
wine is made, must be 


Comensenerendd, 


4 formule sider wht 
hoot ter Mone 26 oe Depts 
ty Yee earrt and cpemtity of each 

t ter bee ured in a criver 


“Yee fete 
every tte 
titv thee yore e 
wees Vow sapnerert tiered tar the 
Vie par eoenel « : “ 
ver, anmet thee enppternsttnrte: 
foal nuit in 
yuiew or deted frant 
tend ter Test 


4. Where the formula apecifies an essence, manufactured 
under a separate formula, as an ingredient, the ousence she 
fey Identified by its formula number. (26 CFR 240,446 - 

0,447), Where such ensence ts munutoctured in gecoriunce 
with 26 CEH Part 197 it shall be identified by the nome of 
the manufacturer, the manufacturers nonbever 
formula number, if any, awl the dote of 
Director. 

$. The procenn must show in 
jee freee? 


reece, 


quence each + 
a the product, including the time whe: - 
; > approximate petiad re= 


ler mpeeic 
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LABEL APPROVAL 


i Form 1649) "- 


UNDER FEDERAL ALCOHOL ADMINISTRATION ACT : 5 


SECTION i APPLICATION 


Z. NAME OF PERMITTEE AS SHOWN ON BASIC PERMIT, OR NAME OF BREWER (include 3 


name, if used on these Llubels) AND P.O. AOORESS OF BOTTLING PLANT 


r : 
Trancis Justin Hiller dba 
Yr e 2a ller & Co., 

8329 St. Helena Highway, 
Napa, California 


TY 


| 
Cl urorten ( cransrerce in Dono 


4. BASIC PERMIT NO. 


| SF-¥ 


3. THE ABOVE LISTEO PERMITTEE HEREBY MAKES APPLICATION FOR A CERTIFICATE OF LABEL APPROVAL FOR AN ALCONOLIC BEVERAGE 
{YO NT INTRODUCED IN COMMERCE IN CONTAINERS GEARING THE LABELS AFFIXEO HERETO, AND IOENTIFIED AS: 


A. BRAND NAME 


PF. J. Miller & Co 


B. CLASS AND TYPE 


6. STATE ANY WORDING, EXCEPT REQUIRED INDICIA ON CONTAINER, 


INDICATE. 


None 


7. CERTIFICATE TO BE MAILED TO (Nome and address) 
F. J. Miller & Co., 8329 St. Helens 
The applicant hereby declares, under the penalties of perjury, thet 


Carbonated grape wine under varietal type Gew 


pedeuares 


Traminer 


NOT SHOWN ON LABELS. (Caps, celoseols, etc.) 1F OPTIONAL SO 


s 


© 


the best of his knowledge ond belief gll statements cppecting in this 


cpplication, including reprocentations on labels and in supplemontary documents, are true and coftect, and truly and correctly represent the 
contents of the containers to which such lobols will be opplied. : 


oy APPLICANT OR SIGNATURE AND TITLE OF AUTHORIZED AGENT 
« ) yf \ 


8. OATE 


July 13, 1965 


—_— 
INSTRUCTIONS 


A. Anplicetion must be printed or typod; must be signed in ink, and 
filed in duplicate with the Director, Alcohol and Tobacco Tax 
Division, Internal Revenue Service, Washington 2, D GA 
scparate application must be filed for each set of labels and for 


cach bottling address. If extra approval certificate is desired - 


for same sct of labels additional application must be submitted. 


The application must be executed and filed by the person, firm 
of corporation who-will actually bottle or pack the distilled 
spirits, wine, or malt beverages, except that in the case of dis- 
tilled spirits, wine ond malt beverages in customs custody 
(whether or not in the original containers in which imported), it 
must be executed and filed by the importer thereof, or if not 
available, by his transferee in bond. . 


Glue to the reverse side of originel and duplicate hereof, with 
rubber base poper cement or other similar adhesive, a set of 
labels identical with those for which approval is desired, ex- 
cept in the case of can flats or labele not capable of being 
pessed through a typewriter-enclose but do not attach, two (2) 
copies of such labels or can flots. Beside each lobel mek 
whether ‘Front Label’ or ‘Back Label.’’ Optional labels must 
be marked ‘Optional.’’ 


ED 


D. 1. In the case of rectified products, a copy of the approved fom ~~ 


mula on Form 27B Supplemental, showing the date approved, 
must accompany the application. 


2 In the case of formula wine made by the applicant, (except 
vermouth ond naturally sparkling wines other than bottle 
fermented ond bulk process champagne) a copy of the ap- 
proved formula on Form 698 Supplemental, showing the ap= 
proval date, must occompany the gpplication. In the case of 
all formula wine not made by the qpplicant, a statement of 
the name ond address of the winemaker, the number of the 
formula ond its approval date, may be submitted with the 
opplication in Meu of the) copy of the approved formula, 


Where application covers labels for standard wine 
‘ which ore to be ured on more than one type of such wine, such 
types must be Listed in SB above, and the labels for such other 
winog must be Identical, oxcept for the typo designation, with 
these attached hereto, 0.g., 1{ label ottoched covers California 
Port, and identical labels (except for designation) are to be 
uscd under the same certificate of approval, such other oddi- 
‘thonal Gesignetion as "Sherry,’’ ‘Muscatel,”” ‘White § : 
“Dery Sherry,!! ote., must be included in item $B with the 

nation “California Port!’ 

| 


SECTION Il CERTIFICATE OF LABEL APPROVAL 


Certificate of label epproval is heroby issued, subject to the condi- 
tions ond qualifications, if any, stated on the reverse hereof, to 


cover products the containers of which bear a set of labels identi= . 


ec) with set affixed to the reverse side hereof, and in addition, to 


cover products the containers of which bear labels which differ. ._. 
from those affixed hereto only, and in no other respect, than by ;"" 


recon of (a) o change in the proportionate size of the labels, (b) « 
change in the net content statement, {e) as to imported products, a 
change in the name of ‘the responsible importer, (d) as to distilled 
spirits, a change in the statements oppearing on the “Government 
Lobel,” if any, used, (ec) as to domestically bottled distilled 
spirits, @ change in the proof stated, (f) as to distilled spirits, a 
charge in the period of age stated, (g) a change in tho name ond 
registry number of the cistiller in the case of spirits bottled in 
bona, (h) as to wine, a change in the vintege date stated, (1) az to 
stenderd wines, a chonge in the designation where itemized in SG 
above (Sce Instructions E above), (j) as to wine a change in the 


9 DATE ISSVEO | 


tegistry number of the premises if shown on label, or (k) the adci- 
tion of another label stating the: name and address of the whole- 
saler of retailer, preceded by a descriptive phrase such as ‘bottled 
for,” “selected for,’’ of ‘‘imported for,’’ and containing no refer~ 


‘ence to the product or any of its cherocteristics. 


This certificate of label epproval covers the identified products 


“end authorizes their removal from|the plont where bottled or packed, 
‘ or from customs custody, for introduction in commerce, 
_peckaging, marking, 
. eontainers of such products comply with such Act end Regulations, 


only if the 
branding, ond labeling and size and dll of the 


and only if the contents of such containers conform to the stote- 
ments and representations made thereon. This cortificate shall not 
operate to relieve any person from lability for any violation of the 
Federel Alcohol Administration Act, or regulations issued 
thereunder. H : eal 


DIRECTOR, ALCOHOL AND TOBACCO TAX DIVISION 


= EOF IMPORTS ONLY ~ (Permittee is) / 
(Check sppticable box) ¥ i 


/ 


™~ 


~ 


APPROVED APP, SERIAL NO., IT ANY 


LABEL APPROVAL 


~*~ FOR USE OF INTERNAL REVENUE SERVICE ONLY 
: REMARKS 


—e , 
: Ys —= 


F AFFIX LASELS SELOW 


: “ Renney : Sparkleng 
Seo CALIFORNIA 
GEWURZ TRAMINER 


A varietal grape wine carbonated 
by purely physical means, 


PREPARED ANO LE etn NN ES BY THE 
PROCESSED “ANT ik PATENTEE 


ws 


BOTTLED fY 


F, J. MILLER & CO. 


RUTHERFORD, NAPA COUNTY, CALIFORNIA 
CONTENTS 4/5 QUART ALCOHOL 12% BY VOLUME 


m= whe . 
ae * "7 * Ae 3 oe 
ped ae | 


LOR RR ee SEE TN er 
BRIEF 


Avarietal wine obtains its character 
from the grape variety for which it 
is named but the strength of its 
character is affected by climate, soil 
and other production differences, 


The Miller process produces 2 long-’ 
lasting and tangy effervescence 
purely by physical means and the 
churacter of the wine is not affected 
in the same way as it is by impreg- 
nation with carbon dioxide through 
the instrumentality of fermentation 
by yeast: starting with the same 
“sill” wine the two prociucts are dif- 
ferent. If you arc 2 wine consumer 
you are invited to evultate the pro- 
duct. If you are 2 wine producer you 
are invited to evaluate the process. 


OCT 21 aoe 


2 


Pads Ire 


Mme 


Your letter of October 1BkA 1965, t 2 

asury, with respec o xe your application 

app arovel covering, your “Sp parkling Gewurz Traz 

(for use en 2) ees scare wine) hes be 
r’agopr riate action. 


reasons cutlLined im our le : you of ck oseaie i, 1965, 
and previous cerres rene we have concludes Sa5tS e is 
no level basis for the app 2 the label in a eaten Ye 
hecordingly, your af ain returned for 
appropriate revisior : in eccordance with 
our previous comments. 


\ 


Very truly your 


(Signed) Harold A. Serr 


ROJolin:elce 
10/19/65 


Ces. Cx, RIL 
Wicier y Fouad 

Mit. 
Cm No, ZEWCL 


PROPRIETOR: 


F. J. MILLER & CO. 


RUTHERFORD, CALIFORNIA 


Effervescent 


REPLY TO: 


F. JUSTIN MILLER, B.Sc., MILF.T. 4 A a . : 8329 ST. HELENA HIGHWAY, 


NAPA, CALIFORNIA 


BONDED WINE CELLAR 4483 ~ TELEPHONE: ST. HELENA, 
FAA. PERMIT SF-W-206 


The Secretary of the Treasury, 
Office of the Secretary of the Treasury, 
Washington 275, DeC. 


Dear Sir: 


I have supplied you with copies of my letters to the Director, 
Alcohol and Tobacco Tax Division, dated July 13, 1965 through September 
15, 1965, in connection with the labeling of effervescent wines, and I 
now enclose a copy of the Director's letter of October 1, 1965. 


The Director, presumably, is contending that the tax laws made 
by Congress have placed an obligation on the Treasury Department to 
abridge freedom of speech in respect of the term "Sparkling vine", and 
in respect of the word Ysparkling". But Congress cannot give a right 
which, by virtue of the First Amendment to the Constitution, Congress 


does not possess, Moreover, if the process is disclosed, the prohibition 
of the word "sparkling" (separated from the word Twine") cannot be 


. Justified on the ground that it is necessary for tax collection purposes 


=—- the standpoint only serves to aggravate the wrong done to those who 
produce effervescent wines from still wines by purely physical means. 


It is my impression that the refusal to approve my application 
reflects, not disagreement with my point of view, but a disinclination 
to chenge an established routine except by direction. I am therefore 
enclosing my application (Forms 169,698) with a recuest that you 
review the correspondence and supply the necessary direction. 

wes 


Yours sincerely, 


F. Justin Mille 
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PROPRIETOR: 


F. J. MILLER & CO. 


RUTHERFORD, CALIFORNIA 


Ma 

ROLD RY 
A A. SERR_ 
Cont « Tosacto Ws 


f; P 
F, JUSTIN MILLER, B.Sc. MALE.T. t S 8329 ST. HELENA HIGHWAY, 


NAPA, CALIFORNIA 


BONDED WINE CELLAR 4483 
F.A.A, PERMIT SF-W-206 


November 1, 1965 


On 


The Secretary of the Treasury, (per Mr. Je Ae stockfiséh 
Gffice of the Secretary of the Treasury, 
deshington 25, 9.C. 


Deer Sir: 


Ky letter to you of October 11, 1965, recvesting review of 2 
decision of the Alcohol and Tobacco Tax Division, was referred by you 
to the Alcohol and Tobacco fax Division "for appropriate action". I 
enclose a copy of the Director's letter of October 21, 1965, CP:AT:D:ROJ~ 


I reruested you to study the correspondence, beginning July 
13, 1965, and to issue instructions to the Director of the Alcohol 
and ‘Tobacco Tax Division to modify his interpretation of the regulations 
and to approve my label application. And I repeat this recuest. 


If you agree with the Director's conclusion that my application 
is not approvable under_the existing Treasury Depertment relations T 


should appreciate fhe courtesy of a Yeply informing me of your decision. 


My label approval application (Forms 1649, 695) is relevant 
and T enclose it nerewith. TI rlso enclose a copy of my letter to you © 
of October 11, 1965. 


Yours sincerely, 
Yn ates 
3 fen 4’ (4 Gm 


®. Justin Miller - 


United States District Court 
for the 
District of Columbia 


FRANCIS JUSTIN MILLER, 
Plaintiff, 


vs Civil Action 2898-65 


HENRY H. FOWIER, ET AL.; 


eet Neel Siete Saat See? et See 8 


Defendants. 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 


Vol: Bis 


DATE: November 19, 1953 PAGES: 1-17 


GERALD NEVITT 
Official Reporter 


U. S. Court House STerling 3-5700 ~ 
Washington 1, D. C. Extension 274 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


FRANCIS JUSTIN MILLER,” 


Plaintiff, 


HENRY H. FOWLER, ET AL., 


) 
} 
ve ; Civil. Action 2898-66 
) 
) 
) 


Defendants. J 

Washington, D. C. 
November 19, 1968. 

The above cause cane on for hearing of Summary 

Judgment Motion before THE HONORABLE HOWARD F. CORCORAN, 
United States District Judge. 
Appearances: 
For the Plaintiff: 
MURRAY KIVITZ, ESQ. 
For the Defendants: 


GIL ZIMMERMAN, ESQ. 
Asst. U.S. Attorney 


/ PROCEEDINGS | 
THE DEPUTY CLERK: Miller v. Fowler. 
MR. ZIMMERMAN: May it please the Court, Gil 
Zimmerman, Assistant United States Attorney representing 


| 
the defendants the Internal Revenue Service and the Secretary 


of the Treasury, who is their superior. 

There is an intervenor in this Seses National 
Association of Alcoholic Beverage Importers, Inc. Their 
attorney is presently in Mexico and I am Benen to advise 
the Court that in this case they are aligned with the Govern- 
ment defendants and they are watvine their right to attend 
this hearing and will rest upon the Government's argument. 

If Your Honor has somewhat familiarized yourself 
with this case I will be brief in giving the Court the back- 
ground. : 

THE COURT: ‘I am fairly familiar with the facts. 
I have reviewed the file. : 

YR. ZIMMERMAN: We begin, Your Honor, with a 
long-established recognized trade distinction long before 
governmental regulation comes into being. The trade and 


consumer understanding has given the designation sparkling 


wine to wine which has been naturally fermented by the 


yo 


addition of sugar in a closed container, together with a 
little yeast for fermentation. 


Champagne is the best known variety of sparkling 


Long before the Alcohol Tax Administration came 
into being, there being a consumer acceptance of sparkling 
wine, including champagne, of such an extent that these wines 
commanded a higher price 4n the market. 

when Congress enacted the Revenue Act of 1960 
Congress imposed a higher rate of tax upon sparkling wines 
than upon carbonated wine. 

Presently under the current Internal Revenue 
Code these classifications of wine --and I stress that-- are 
set out specifically in 26 USC 5041{(b). 

On champagne and other sparkling wines the tax 
4s at the rate of three forty per wine gallon and on 
artificially carbonated wines two forty per wine galion. 

Because of the long acceptance of the natural 
process, the naturally carbonated wines which have been 
categorized as sparkling wines, having long enjoyed @ higher 
price, what plaintiff is essentially trying to do here is to 


capitalize’ for purposes of marketing his artifically 


-7|- 


CORE. wee --which is by injecting the carton into the 


wine at time of pottling-- upon the popular esteem and the 
higher market. value that sparkling wines comand. 

Now, insofar as the Alcohol Tax Administration 
is concerned, when they initially issued theiz regulations 
there was already in existence this gistinction by voluntary 
National Recovery Act, NRA, rules, which the industry had 
Boece? after nearing, in which this was made clear and in 
which Dr. Sail, who was. the. expert of the Food and Drug 
Administration, wes had prior to Prontbition regulated this 
field, that the Aeeienacions were so well established and 
the Food and Drug Administration had so long folioved that 
there was no question in his ind that it would be entirely 
wrong to confuse the distinction, the long-established 
distinction between these two categories. 

Therefore, the regulations enacted in 1935, 
after hearing, wrote these as separate classifications into 
the Cece of Federal BOSSES and in Class 2 of the 
Standards ‘of Identity which the Aninistration is authorized 
“to establish the category of sparkling grape ine, was 

defined as grape wine made effervescent with carbon Gioxide 


; resulting solely Peron the fermentation of, the wine within a 


closed container. 

Champagne was ‘given a sub-designation of deriving 
its effervescence by this natural process by fermentation 
of the wine within glass containers of not greater than one 
galion capacity. 

Currently in today's law there is a sub- 
classification of crackling wine and then there is a separate 
Class 3 in the Standards of Identity for carbonated grape 
wine ana this is defined as all grape. wine made effervescent 
with Ree eR otic than resulting solely from the 
secondary fermentation of the wine within a closed container, 
tank or bottle. . 

Plaintiff seeks to confuse this distinction in- 
the two standards of identity by placing on his artifically 
carbonated wine the designation sparkling. 

If we understand the argument, he says 4f you 
look in the dictionary you will see that sparkling is 
synonymous with effervescence, therefore anything that is 
effervescent 4s entitled to have the designation sparkling. 

This flies in the teeth of the long established © 


marketplace distinction. It flies in the teeth of the Internal 


Revenue Code and it flies in the teeth of ,the definitions 


ancluded sis the Alcohol posure Act which refers to 
nines ane carbonated: ‘wines in separate categories. 

‘Now, insofar as dictionary eee go, if 
one looks at the dictionary for champagne the dictionary 
says that it is properly a white sparkling wine mace in the 
old Province of Champagne, France and it's potted within a: 
few months of the vintage and securely corked. Fermentation 
proceeds within. the bottle generating carbon dioxide which 
menSers the wine sparkling. “And in the ency¢lopedia article 
which we have as, I think, Government Bunibit 4, they describe 
the process. i 

Now, the term champagne by popular usage has 
been given a secondary designation of any wine of the same 
type as champagne proper and as the Alcohol Tax Regulations 
prescribe it has a broader meaning than the original Giction- 
ary definition. | 


So we are not talking about a ereres definition 


of a one in the Sarena we are talking about the wine 
usage, and this is so well established plaintitts make no 


mention of it. 


There 4s no genuine issue of feet here. 


The record of the regulation. bearing makes clear 


Ge 


that there was evidence presented, arguments made that the 

oid standards should be kept and the wine makers of America 
petitioned the Director to continue this designation which 

has throughout the history of the wine industry been in effect, 
and this is this case. 

For this reason, Your Honor, when plaintiffs 
sought to have defendants change its regulation they replied 
the Gesignation is written into the tax statute. It's in 
accord with the popular’ understanding and with the trade 
understanding and until the Congress were to change this 
designation for tax purposes and mless there was some change 
in the market understanding, we see no ground for changing 
the regulation. For this reason the request for holding a 
regulation-type hearing was denied. 

Now, plaintiff resubmitted his application 
saying, I still want the designation sparkling put on x wine. 
And they replied not so long as it is a violation and in the 
. teeth of the regulation. ; 

Now, the ScoeEne says it doesn't violate the 
regulation, but as we point out in our memorandum and in fact 


it ts clear it flies directly in the teeth of the regulation. 


.So the application for label approval was ‘properly denied 


> oe? 
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hearing. It was denied. 


‘ 


because eae > regulation , prohibits it. 

Bi And the. regulation being proper and there being 
no ground for turning the regulation over, capectally when 
Congress has written this distinction into the statute, we say 
that as a matter of law, Your Honor, we are entstied to 
summary judgment and this case should be dismissed. 

Thank you. : ; 
MR. KIVITZ: ie Your Honor please, Murray Kivitz. 
The defendant pakes the position that this case 


has no questions of ‘fact to be determined end as such moves 


the Court for a motion for summary judgment. | 
| 


We state with great emphasis that there are 
questions of fact which must be determined. | : 

Our client, the plaintiff, sought a label, as set 
forth in the complaint, which would have authorized the use 


of the word sparkling. He submitted the application. It was 


denied. He resubmitted. It was denied. He requested a 


Having no other alternative, tn an effort to 
pursue his desire to the use of the word spariding, to which 
we feel he is entitled as a matter of privilese and constitu- 


tional right, we ‘prought this case here. | 


so as will prohibit deception: of the consumer with respect to: 
such pert or the quantity thereof and 2s will prohibit, 
irrespective of falsity, such statements mouseine to age, 
manufacturing processes, analyses, et cetera. | 

| 


THE COURT: Isn't this where tradition comes into 


MR. KIVITZ: Yes, Your Honor, this is where it 
comes into it. ; : 
THE COURT: If you =e sparkling wine on your 
pottle --and I always think of sparkling orp =s has been 


accepted for the last couple of hundred years, since they have 


been making wine-- and yours is not in accordance with that 


process, aren't you ceceiving me? 

MR. KIVITZ: No, Your Honor, af I may be permitted 
to continue along that very same line. The word sparkling 
relates to effervescence. There is no conflict that both 
wines are effervescent. 

THE COURT: I agree with that, but when I think 

i of sparkling wine -- I don't drink too much of it but when I 


think of sparkling wine I think it is the way it is worked 


out in France and in the champagne countries, all of this 
. | 


aelicate operation of putting just a touch: of yeast in and 
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corking and then stripping and so renee I don't think of 
nese aS 2 tube of carbon dioxide into it. 
MR. XIVITZ: What we are distinguishing ther 

or trying to tie onto tradition is the aspect that the product 
is @ifferent. This is not so. It is the process which is 
aifferent. 

ti COURT: The statute is to protect the public. 
What is their conception of sparkling? It would be misleading 
awe they thought it was somebody inserting a tube of carbon 
dioxide into tne vottle, wouldn't it? : 

TR. KIVITZ: No, Your Honor. If the regulation 
prohibits the use of the word sparkling to one and permits 
it to another, the public is Being duped and defrauded. 

It is not the product which 4s @ifferent but the 
process. 

Now, there is nothing inconsistent with permitting 
a label, the use of the word sparkling, if it pes beyond and 
further than the stated regulation conception by stating the 
method under which it is Gone, either purely physical means 
or otherwise. 

The aspect of fermentation, I believe that at 


the time of the hearings that someone made.a basic error in 


+ 
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concept. ee! ‘thought of champagne as Your sonor. aid, the age! 
old aspect of the French tradition. We are not bound nor 


are we limited, to a French tradition. There have been great 


in-roads in the concept of wine making. | 
THE COURT: Champagne is stiil champagne. 
MR. KIVITZ: Champagne is an effervescent wine. 
THE COURT: It is not champagne unless it is 
produced in accordance with French standards j which do not 
permit artificial atoziaation. tees : 
yR. KIVITZ:: May I just comment. on the use of the 
word artificial dloxidation. | 
The making of the wine, as has been stated in the 
motion for summary judgment, you have your natural grape wine 
class one, which is the natural termentation of the wine. 
The sparkling wine they say is the sermentation of the wine 
within the bottle or the bulk. But it is not the wine which 
ferments. The motion for summary judgment specifically sets 
forth the process, which is the addition of sugar and yeast. 


The sugar and yeast is what ferments. 


mgherefore, denying the public the right to this 


honest definition as to what makes sparkling wine, the 


addition of an artificial substance not naturally found in the 
| 
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wine, precludes the intent and the integrity of the statute. 

ie They take: the position that this is necessary 
not for the public's interest with respect to the use of the 
word sparkling per se, but with regard to regulatory factors 
relating to income and an: This is not inconsistent. 
It can still be done because referring to the statute 
they say that the tax on champagne or other sparkling » 
is three forty per galion and artificially carbonated wines 
two forty per gallon, there is nothing wrong in saying we need 
not be bound by tradition. We can say anon ie wines 
carbonated by the addition of yeast or by some other chemical 
method, or’ carbonated sparkling wines dioxidized by the use 
of purely physical means, and” still maintain the distinction 
as far as the taxing scope is concerned. 

There have been lots of changes in the history 

of law which tradition coesn't bind us. We used to think 
of the M'naughten Rule, we now think of the Durham Rule. 
have other cases which have set down new interpretations, 
and the use of the word sparkling is not such that it cannot 
be used properly. It is a generic term and these are facts 
that should and must be eetermined. 


As we have set forth in our pretrial statement, 


these LaSUSS are ones Kohat should be aetermined, not merely 
Sloughed oft by saying: we are bound by wraaition, this is 
what we did 4n 1934. | : 

Well, the patent for ny client's process was 
granted in 1960. Tne wine of champagne they say today in 
France is not as good as sone of the wines cue out of 
California. 
fre they interested in true shine g, advising 
the public that there are mor e than one kind of sperkling wine, 
that sparkling wine can be purchased, maybe, for the public’s 
penefit ats lesser rate than as a wine which has ereated, 
by vested interests, 2 protective use of 2 particular wor 

We feel that these regulations are inconsistent- 
with the statute, they are unreasonable and ghey are oppressive. 

We feel that the aspect. of the Departzent in 
failing to grant a hearing was violative of due process. 

We feel that these statutes -- regulations, are 
not specifically clear, nor are they free from ambiguity and 


therefore, perhaps, there should be a reappraisal of the 
| 


Class One, grape wine, is wine produced by the 


situation. 


normal alcoholic fermentation. Class Two,. spariding wine made 


effervescent with carbon dioxide resulting solely from the 
Pennies of the mines This is not true. It is the 
fermentation of the so-called synthetic, artifical or additvion- 
21 component. And carbonated wine is merely made sparkling 

by some process other than the adding of sugar and yeast. 

She word sparkling or effervescent should be used. They 

voth carbonated. And denying one the use of the word sparkling 


creates a false impression upon the public, the same 


. 


Your Honor, were of the opinion, and maybe still are, that 


the word sparkling only means one kind of wine. It docs not. 
They are both carbonated. One adds carbon dioxide, the other 
adds sugar and yeast whi ferments in the wine. 

I dfdntt say there was any difference. 
I just said in tong accepted usage 4tts aifferent. In the 
minds of the public they don't accept your putting a tube into 
the barrel. 

MR. Kivi®z: If we geseribe the fact that we do 
put the tube in the barrel, then we are Living up to the 
letter of the labeling. 

THe COURT: There should be one way of Cistinguisn- 


ing one method from another. 


Is it arbitrary to call one, sparkling and one 


7s = 


something else? 
oe MR. KivitzZ: oT would say it is arbitrary if i 
denies the truth. 

@HE COURT It doesn't deny the truth. st 
getting classification for purposes of Food and Drug and for 
purposes of IRs. We have to classify it somehow. 

MR.KIVITZ: why not classify it by what it 
actually is? | 
TEE COURT:. Just accept any reasonable classifi- 
cation. ; | 

MR. i Reasonable if it 4s not inconsistent 
with the truth. 


| : 
The Labeling Act requires that it specify method, 


and they are nov specifying method, they are specifying pro= 


duct. 

THE COURT: I can't accept your argument. 

I am granting che motion of the Government 
summary judgment. : 

I don't see anything inconsistent between the 
regulations and the statute. | 

I don't think that the classifications are 


arbitrary in any sense. They are made up of long accepted 
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17 
standards of usage. I,see no reason for challenging then 
at this particular time.’ | 

§0, 1 will grant the Government's motion for 
sumary judgment. : 

Would you prepare the necessary order. 

MR. ZIMMERMAN: Yes. Thank you, Your Honor. 


(The hearing stood concluded.) 
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STATEMENT OF ISSUES PRESENTED* 


May the District Court resolve factual issues raised by the 
Complaint and Answer involving: 


(1) Consumer lack of understanding of the use of the designa-' 
tions “Sparkling Wine” and ‘“‘Carbonated Wine” on wine labels, by’ 
the implication that there are two different kinds of effervescent wine. 


*This case has not been presented to this Court heretofore. 


(2) Appellees’ refusal to stipulate to certain definitions of 
words which the Appellant proffered at pretrial—without requiring 
a trial on the merits. 


Does the Federal Alcoholic Administration Act authorize 
regulations which are construed by Appellees in such a way that the 
words “sparkling” and “carbonated” are preempted; or should the 
regulations be construed in such a way that the terms “Sparkling 
Wine” and “Carbonated Wine” are preempted. 


STATEMENT OF THE CASE 


Appellant, a qualified professional enologist, holder of U.S. 
Patent No. 2,927,028, is engaged in the business of producing and 
bottling, for sale, grape wine made effervescent with carbon dioxide 
other than that resulting solely from the secondary fermentation of 
the wine within a closed container, tank or bottle. All producers of 
champagne type wine start with a still wine. It is the choice of this 
still wine that determines the quality of the wine. The quality of 
the effervescence is determined by the method of carbonation. The 
consumer, therefore, is entitled to know what varietal wine has been 
chosen by the producer and what method of carbonation has been 
chosen by the producer. This the Appellant has done. He has not 
employed a symbol that hides this information from the consumer. 
Symbols representing the methods of carbonation may serve the 
purpose of the Internal Revenue Service but the symbols the 
Internal Revenue Service chose (‘Sparkling Wine” and ‘Carbonated 
Wine”) lead the consumer to the false conclusion that a difference 
between the products has been established. 


On or about July 13, 1965, the appellant filed an application 
with the Director of the Alcohol and Tobacco Tax Division of the 
Treasury Department for a certificate of approval of a brand label 


for effervescent grape wine carbonated by purely physical means. 
In complying with the regulations set forth in the Code of Federal ' 
Regulations (27 C.F.R. 4.21) infra, pp. 25, 26, he forwarded a copy of 
the proposed label to the government defendants, the relevant part | 
of the label being: - SPARKLING CALIFORNIA GEWURZ TRAMINER A. 
VARIETAL GRAPE WINE CARBONATED BY PURELY PHYSICAL MEANS - 
(App. 64, 74). i 


On July 26, 1965, the Director, ATTD (ie., the defendant. 
Serr) refused to approve the said label unless the label was changed’ 
to read: — CALIFORNIA CARBONATED GEWURZ TRAMINER A VARI- 
ETAL GRAPE WINE CARBONATED BY PURELY PHYSICAL MEANS — 


(App. 59). 


In reply, the appellant pointed out that the Director was im-' 
properly extending the regulation 27 C.F.R. 4.21 infra, pp. 25, 26, to 
cover the words “sparkling” and “‘carbonated”; whereas his author-. 
ity only extended to the use of the terms “Sparkling Wine” and 
“Carbonated Wine. . .” The appellant also pointed out that the 
terms “Sparkling Wine” and “Carbonated Wine” are, themselves, 
improper in that when used in mandatory contradistinction the 
terms lead the consumer to believe that the Treasury Department 
has separated effervescent wines into two different kinds of effer- 
vescent wine, whereas, in fact, the Treasury Department has merely 
deceptively separated two different methods of carbonation. 


By letter dated August 1, 1965, appellant resubmitted the 
application, requesting that the Internal Revenue Service amend 
their regulations in that they were “inequitable beyond any shadow 
of a doubt.” (App. 66) ! 


On August 13, 1965, defendant Serr wrote to the appellant 
returning his application without approval and saying, ““We can offer 
no assurance that the regulations will be amended in this regard . .'. 


unless and until Congress sees fit to drop this distinction no purpose 
would appear to be served in considering any change in regulations 
in this regard.” 


On August 24, 1965, (App. 68) by letter to the defendant Serr 
and a copy to the Secretary of the Treasury, appellant Miller again 
requested a public hearing on a change in the regulations; denying 
that the present regulations are unamendable by virtue of “‘distinc- 
tion drawn by Congress for revenue purposes” which was set forth 
in the letter from defendant Serr to the appellant on August 13, 
1965. 


On September 15, 1965, appellant directed a letter to the 
defendant Serr restating his position and submitting that “the regu- 
lations are improper and in addition your interpretation is faulty.” 
(App. 20) 


On October 1, 1965, defendant Serr advised appellant by letter 


that his application was returned for appropriate revision of the 
label and stating “the regulation is not improper and that the inter- 
pretation of that regulation is not improper.” (App. 69) 


On October 11, 1965, appellant Miller wrote the Secretary of 
the Treasury requesting that the Secretary of the Treasury direct 
defendant Serr to approve the appellant’s label approval application. 
(App. 76) 


On October 21, 1965, defendant Serr apparently having 
received the letter directed to the Secretary of the Treasury, again 
returned the application of the appellant Miller, stating: “We have 
concluded there is no legal basis for approval of the label in 
question. Accordingly your application is again returned for 
appropriate revision of the label in accordance with our previous 
comments.” (App. 75) 


On November 1, 1965, appellant Miller wrote to the Secretary 
of the Treasury: “I request you to study the correspondence 
beginning July 13, 1965, and to issue instructions to the Director of 
the Alcohol and Tobacco Tax Division to modify his interpretation 
of the regulations and to approve my label application. If you agree 
with the Director’s conclusion that my application is not approvable 
under the existing Treasury Department regulations, 1 shall appreci- 
ate the courtesy of a reply informing me of your decision.” (App. 
78) (Emphasis supplied) 


On November 29, 1965, Stanley S. Surrey on behalf of the 
Secretary of the Treasury advised appellant Miller, “Since this issue 
merely involves the application of existing law and regulations to a 
particular set of facts it is not the type of issue which justifies inter- 
vention by the Treasury Department. It is neither feasible nor 
advisable for the Treasury Department to become involved in such 
' matters. The Alcohol and Tobacco Tax Division is far better 
equipped to make this type of factual determination.” (App. 77) : 


On October 31, 1966, appellant filed a suit for declaratory 
judgment, injunction and to annul and suspend final action by the 
Secretary of the Treasury, seeking: 


(1) A decree ordering defendants to issue a certificate of wi 
approval as requested by the plaintiff. 


(2) A decree declaring that the designations, as defined in 27 
C.F.R. 4.21(b) Class 2 and (c) Class 3, are mandatory only in the 
absence of a statement in conformity with the definition contained 
in 27 C.F.R. 4.21. (infra, pp. 25, 26) 


(3) A decree declaring that defendant’s regulation 27 C.F.R. : 
4.21(b) Class 2(1) and (c) Class 3 is invalid and beyond the 
authority granted to defendant Fowler by the Federal ee 
Administration Act. (infra, p. 24) 


(4) Such other and further relief as the nature of the case may 
require or to the Court may seem just and proper. (App. 5-13) 


On March 2, 1967, appellee answered the suit filed by appellant 
(App. 4-16). The case was processed in the normal manner by 
being placed on the ready calendar, and January 16, 1968 was set 
for pretrial. At the pretrial hearing appellant offered certain 
stipulations of fact and requested that the appellee admit to these 
definitions; which the appellee refused to do. The stipulations 
requested are set forth in appellant’s pretrial statement and are as 
follows: 


All effervescent wines are sparkling, 
All effervescent wines have been carbonated, 
All carbonated wines are sparkling, 


All sparkling wines have been carbonated, 
The words “effervescent” and “sparkling” are 


synonymcus, 

The words “effervescent” and “sparkling” refer 
to the product, 

The word “carbonated” refers to the impregnation 
or charging with carbon dioxide by means of which 
the product has been made effervescent, i.e., 
sparkling. (App. 31) 


Subsequently, the Appellees filed a Motion for Summary 
Judgment (App. 33-35), which Appellant answered (App. 36). Ata 
hearing on November 17, 1968 the District Court granted Summary 
Judgment to the Appellee and dismissed the Complaint (App. 37). 
On December 11, 1968 Appellant noted an Appeal to this Court 
(App. 38). 


SUMMARY OF ARGUMENT 


1. When Appellee failed to stipulate to certain definitions at 
the time of Pretrial they admitted that there were factual differences 
of a genuine and material nature which required a trial of the issues 
where it could be resolved by competent proof, testimony and 
evidence. 


2. Regulations or interpretations thereof which are in excess of 
statutory authority are invalid. There should be a factual test of 
their validity under the governing statutes which prescribe standards 
to be met by the regulations. A complaint which alleges arbitrary 
action in excess of statutory authority is a claim which must be 
determined by receiving all evidence available to show that the actor 
exceeded the authority he had or that he acted in violation of the 
statute and that his actions denied the Appellant due process. Par- 
ticularly, as in the case in chief, when an issue of consumer decep- 
tion in violation of statutory standards is in a case, the case must! be 
tried on its merits. It does not suffice merely to examine the label, 
reaffirm the position previously maintained by the Appellee and 
decide what consumers do or do not understand. Yet, this is 
just what the Appellee and his extensive Memorandum urged below, 
and what the District Court did. 


3. This case was decided below on the Appellee’s Motion for 
Summary Judgment. The Court had before it the Complaint, the 
Answer, the Motion for Summary Judgment, the accompanying 
Memorandum of Points and Authorities and the Appellant’s Opposi- 
tion to the Motion and its Points and Authorities. The most favor- 
able light must be given to the position maintained by the Aaechs 
before such a Judgment can be upheld. 


4. The primary purpose of the labeling provision of the 
Federal Alcohol Administration Act is to prevent consumer decep- 


tion. The purpose of preventing consumer deception is not served 
by interpreting regulations without looking to the prospect that new 
products, new ideas, new systems have come on to the scene which 
would make the consumer better able to understand what he is buy- 
ing, particularly in a manner such as required by the purchase of 
wine. By permitting the Appellant to place the information he 
wished on the proposed label lessens the danger that the consumer 
would be misled. The American consumer would be a rare one 
indeed who would be able to tell exactly how any bottled, efferves- 
cent, sparkling wine was made. The various classifications under 
which wine is made effervescent, would give him, from the labels 
which are available, very little idea of exactly how it is made. An 
examination of most wine labels would show thereon occasionally, 
the word “Champagne” or “Sparkling Burgundy” or similar generic 
terms. It would never occur to the average American consumer that 
his wine is made in a closed tank or container, or that it is made 
from a secondary fermentation of the wine or in any other manner. 


5. All effervescent wines are sparkling and all effervescent 
wines have been carbonated. 


6. The definitions in the Treasury Department labeling regula- 
tions, 27 C.F.R. 4.21 reveal that the designations “Sparkling tWine” 
and “Carbonated Wine” are symbols representing two different 
methods of carbonation, i.e., two different methods of charging a 
still wine with carbon dioxide. 


7. That a symbol is not necessary. 


8. That a symbol does not provide the consumer with adequate 
information. 


9. That the designations, i.e. the symbols, chosen by the 
defendants have a dictionary meaning which, in mandatory contra- 
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distinction, leads the consumer to the false conclusion that the . 
defendants have separated effervescent wines into two different kinds 
| 


of effervescent wine. 
| 


10. The defendants, in their rejection of the appellant’s applica- 
tion for label approval, are acting as if the words “‘sparkling”’ and 
“carbonated” are designations. Hence, the defendants are enforcing 
an unwritten regulation which serves to prevent a producer from 
exposing the truth that, although the defendants appear to have sep- 
arated effervescent wines into two different kinds of effervescent 
wine, the fact is that the defendants have merely deceptively sepa- 
tated two different methods of carbonation. (Emphasis supplied.) 


11. The wine labeling and advertising regulations, and the 
actions of the defendants, are not consistent with Section 205 (e) of 
the Federal Alcohol Administration Act, 27 U.S.C. 201, et seq., 
which inter alia prescribes that the Secretary of the Treasury is to 
formulate such regulations “‘as will prohibit deception of the con- 
sumer” and “‘as will provide the consumer with adequate information.” 


ARGUMENT | 


COMPLAINT, ANSWER AND PRETRIAL STATEMENT | 
ESTABLISHED SUFFICIENT FACTUAL QUESTIONS 
T® REQUIRE A TRIAL OF THE MERITS 


The case was decided below on a Motion for Summary Judgment, 
and the Complaint was dismissed. That Court had before it all of 
the pleadings necessary to establish whether the case should go to 
trial. All the facts which were available to be used in order 
to prove the questions set up by the Complaint and Answer were 
not before that Court, and a Motion for Summary Judgment should 
be granted only when all the facts entitling movant to Judgment are 
admitted or clearly established. Fleming v. Phipps, Dist. Ct., D.C, 
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Md. 1943, 35 F.Supp. 627, 630. “Summary Judgment is not proper 
when the facts are uncertain.” Hoffman v. Babbitt Brothers Truck- 
ing Co., 203 F.2d 636 (9th Cir. 1956). It is at trial that the plaintiff is 
entitled to make out a case, not in a preliminary matter such as a 
Motion for Summary Judgment. It is unnecessary, indeed it is for- 
bidden, for a complainant to plead all of the evidentary facts upon 
which he intended to rely on the trial of his cause on the merits. 
To do so would be a violation of the Federal Rules of Civil Proce- 
dure 8(A) 2. which requires a “short and plain statement of the 
claim showing that the pleader is entitled to relief...” Here, the 
Answer and the Pretrial Statement suggests that there are questions 
of fact which must be decided only upon the introduction of testi- 
mony, since thei basis for the Appellant’s claim is to prevent con- 
sumer deception as required by the Federal Alcoholic Administra- 
tion Act 205 E'(4). It is submitted that since the District Court 
failed to permit a trial on the merits, it, in fact, erred. 


The labeling provisions of the Federal Alcoholic Administration 
Act (27 USC 205(e)) were drawn for the protection of the consumer. 
They explicitly provide that any regulations issued pursuant to it 
must be such: 


(1) “As will prohibit deception of the consumer with 
respect to such products or the quantity thereof and 
as will prohibit, irrespective of falsity, such statements 
relating to age, manufacturing processes, and analyses, 
. . .as the Secretary of Treasury finds to be likely. to 
mislead the consumer; (emphasis supplied) 


(2) “As ‘will provide the consumer with adequate 
information as to the identity and quality of the pro- 
ducts, etc. 


(3) “Oras will prohibit statements on the label that 
are disparaging of the competitor’s product or are 
false, misleading or obscene or indicent.” (Emphasis 

supplied) 
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| 
It is apparent from the language of the statute that Congress 
was primarily concerned that the consumer should not be misled, 
This interest is clearly suggested by the requirement that the state- 
ments on the label shall not be misleading or false. This is merely a 
re-affirmation of what the Appellant’s label attempts to do. Thé 
proposed label sets forth that the wine is carbonated by purely 
physical means. By using the word “sparkling” on the label it sug 
gests to the consumer the condition of the wine as far as its effer- 
vescence is concerned. Appellant complied with Code of Federal 
Regulations by including the words “‘wine carbonated” as was 
required by paragraph 4.21 Class 3, and he additionally included the 
word “sparkling”. 


Appellant’s compliance with the statute and the regulations was 
arbitrarily denied by the Appellee who insisted that the word 
“sparkling” be removed from the label. Appellees have construed 
their regulations in such fashion as to require Appellant to substitute 
for the complete truth, a half truth, which implies that there are 
two different kinds of effervescent wines; one of which is sparkling 
and the other which is carbonated; whereas, in fact, all effervescent 
wines are sparkling and all effervescent wines have been carbonated. 
Appellant, if permitted to do so, can prove at a trial on the merits 
the method and manufacture of wine, and the conditions which 
result from the various manufacturing processes. 


The Appellant put not only the word “sparkling” on the label, 
he also put the words “wine carbonated by purely physical means”. 
He complied with the statute by giving the consumer the literal and 
exact information he needs or would like to have in order to know 
what product he is purchasing. By putting in the word “sparkling” 
on the label, he told the consumer the exact kind of wine he could 
expect to find. Appellees were arbitrary in denying Appellant’s right 
to use both the adjective “sparkling” with the past tense of the 
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verb “to carbonate” to describe the process by which the wine was 
made sparkling. 


A. The allegations of the Complaint established discrim- 
ination without relation to statutory purpose. 


“A discrimination without rational basis and with- 
out legislative purpose or practice is inherently invidi- 
ous and hence constitutionally interdicted’. Smith v. 
Reynolds, 277 F.Supp. 65 (1967). Probable jurisdic- 
tion noted 390 U.S. 94, 88 S.Ct. 1054, 19 L.Ed.2d 
1129. 


Appellees do not require manufacturers of so-called “Sparkling 
Wine” to describe the method of carbonation that they use for 
making the wine sparkling. It must be conceded that “sparkling” is 
a word describing the condition of the wine and has nothing to do 
with the method by which the wine is made sparkling. There is 
nothing on Appeliant’s label which would tend to confuse, mislead 
or be false regarding the state of the wine which is in the bottle. 


Appellees’ discrimination is based on opinions expressed long 
before Appellant’s patent for making wine effervescent and sparkling 
was granted to him. Appellees failed to consider this new status of 
the art of wine making. They failed to be aware of the fact of a 
changing world. New products, new processes and new ideas abound 
everywhere, including the wine industry. Their petulant, summary 
and curt dismissal of Appellant’s request, reveals their static position. 
As is so often said, regulations which are without regard to the sta- 
tutory purpose are invalid. “‘And not only must a regulatory regu- 
lation in order to be valid be consistant with the statute it must be 
reasonable.” International R. Company v. Davidson, 257 U.S. 506 
514, 42 S. Ct. 179, 66 L.Ed. 341. 


With regard to the treatment given by Appellees to other 
producers of sparkling wine, it is no justification to say that they 
are distinctive products of long standing whose characteristics are 
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well known to American consumers and that therefore no statement 
as to how they are made should be necessary. This argument, which 

is clearly a matter of evidence and hence is unavailable to Appellees 
on a Motion for Summary Judgment, is supposed to carry with it 
the implication that the American consumer need not be told how 
these sparkling wines are made because he already knows it. Appel- | 
lant intends to show at a trial on the merits that this is not true; | 
that there have never been any demonstrations that the American 
consumer has any personal understanding whatsoever of the 
methods of production of so-called sparkling wines or so-called car- 
bonated wines. To the consumer, all that is important is the state- 
ment as to sparkling, and any substitution for it carries economic 
detriment along with it—especially when the product identical with 
wines competing for the same market need not state by what car- | 
bonation process they are made. Appellees’ present regulations 
properly interpreted can protect the consumer more than the inter- 
pretation given to them by the Appellees. 


For present purposes, it must be assumed that the Appellant 
can prove all that he says he can prove. The test on a Motion for 
Summary Judgment is whether there is question of genuine material 
fact to be decided by a Court. 


B. The regulations or interpretations thereof 
which are discriminatory are invalid. 


As set forth above we have an instance of a discriminatory : 
treatment which finds no justification in a relationship to the statu- | 
tory purpose of preventing consumer deception. In fact Appellees’ | 
action here promotes deception, since it seeks to mask from the con-! 
sumer what is actual fact—that all effervescent wines are sparkling | 
and that all effervescent wines have been carbonated. The consumer 


does not know what makes an effervescent wine, such as “Cham- : 
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pagne”’, sparkling because the regulations do not require that it be 
set forth on the label. By making this a requirement for so-called 
carbonated wines, the regulations make every consumer assume that 
a so-called carbonated wine is something other than sparkling. The 
statutory purpose is not effected if the consumer is confused. Since 
the Appellees have not applied the same standards to all producers of 
effervescent wine which is sparkling, they have disregarded the basic 
purpose of the Federal Alcoholic Administration Act which is to 
prevent consumer deception; not to insulate certain sellers from 
competition, nor insulate the public from the truth. When adminis- 
trative regulations or interpretations thereof, depart from that pur- 
pose and bar a wine which is sparkling from competition with 
comparable wine, they create a rule out of harmony with the statute 
and become a “mere nullity”. Manhattan General Equipment Co. v. 
Commissioner of Internal Revenue, 297 U.S. 129, 135. 56 S.Ct. 
397, 460, 80 L.Ed 528, 531 (1940). “Actions such as that 
of defendant’s here is a prototype of that which has been branded 
as arbitrary and capricious by the case law. It has become almost 
axiomatic in our jurisprudence that to adopt different standards for 
similar situations is to act arbitrarily.” N.L.R.B. v. Moll Tool Co., 
119 F.2d 700, 702 (7th Cir., 1941). Judge Prettyman in this Court 
said in December, 1952, “legal arbitrariness . . . includes the treat- 
ment of one person one way and another person another way with- 
out a reasonable justification for the difference.” Prettyman, J., 
dissenting National Air Freight Forwarding Corp. v. C.A.B., 90 U.S. 
App. D.C. 330, 343, 197 F.2d 384, 397 (1952). 


Ilustrations of these propositions on facts very close to those 
here—restriction of a technical designation of great economic value 
to one group but denial of it to other similarly situated—are not 
hard to find. Willapoint Oysters v. Ewing, 174 F.2d 676, 697, 
(9th Cir., 1949), cert. den. 338 U.S. 860, 70 S.Ct. 101, 94 L.Ed. 
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527, rehearing den. 339 U.S. 945, 70 S.Ct. 793, 94 L.Ed 1360, 
declared invalid a regulation of the Food and Drug Administration | 
which barred identification of West Coast oysters and “oysters” and | 
required that they be described as “Pacific oysters”. Said the court: : 


“Permitting one segment of a sea food industry to 
enjoy the exclusive use of a term naturally associated 
with and normally applied to an article of food in 
common use under a common name without the 
most cogent reasons directly pertinent to the protec- 
tion of the consuming public, appeals to us as being 
outside the bounds of reason and fairness. A pur- 
chaser who inspects the two products side by side, 
one labeled “Oysters”, the other “Pacific Oysters”, 
would probably be left with the impression that the 
latter are in some form atypical, possible not a true 
member of the oyster family. We think that the dan- 
ger inherent in such a situation makes it manifestly 
unfair to that portion of the industry discriminated 
against, and, to that extent we regard the require- 
ment as arbitrary, capricious and an abuse of discre- 
tion.” 


Nolan v. Morgan, 69 F.2d 471, 473 (7th Cir., 1934) held invalid a 
regulation which established as a standard for canned peas those: 
which are canned in a tender, immature state and require “the dry 
peas product to be labeled in a manner which would convey to the | 
public the impression that it is a degraded and inferior article of 
food, which in fact it is not.” Alberty v. Federal Trade Commission, 
86 U.S. App. D.C. 238, 242, 182 F.2d 36, 40 (1950) struck down 
an FTC requirement that advertising claims for Appellant’s product. 
be expressly limited to “claims of value made for the preparation 
under the homeopathic school of medicine”. Judge Prettyman said 
for this Court, : 
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“The homeopathic school is one of the two generally 
recognized schools of medicine, and, although it has 
considerably less supporters in number than has the 
allopathic school, it is nonetheless respectably estab- 
lished and practiced. According to the principles of 
the homeopathic school, this particular product is a 
medicine. We do not think that failure to designate 
which of two established schools of medicine recog- 
nizes a product as beneficial is misleading and makes 
the advertisement false.” 


See also Hamilton National Bank v. D.C., 81 U.S. App. D.C. 200, 
203, 156 F.2d 843, 846 (1946), and Waite v. Macy, 246 US. 
606, 608, 10 (1918). 


Applying the above cases to the situation here, Appellant can 
prove and submits that the allegations of the Complaint reasonably 
state that there is no rational basis under the governing statute for 
according wine made sparkling by means of fermentation in a closed 
container, tank or bottle, “supremacy” over comparable wines made 
sparkling by purely physical means. Since it is as proper, in any 
functional sense, for wines made sparkling by purely physical means 
(as is the Appellant’s product) to use the word “sparkling” as it is 
for wines made sparkling by fermentation of the wine in a closed 
bottle or container. They all must be treated alike under the doc- 
trines of Willapoint Oysters, Waite, Nolan and Hamilton. Since 
making wines effervescent by purely physical means, is a much a 
proper way to make it sparkling as making if effervescent by fer- 
mentation of the wine in a closed bottle or container. Alberty 
requires that the former must not be compelled to use words which 
may make it seem inferior or peculiar. 


It need hardly be repeated at this point that Appellees have 
arrogated to one part of the wine making industry and denied to 
another the right to use the word “sparkling” for comparable wine. 
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This has not been done pursuant to any congressional mandate to | 
establish the distinction. Indeed the statute does not refer to differ- 
ent methods of making effervescent wine. Appellant is complying 
with pertinent regulations, 27 C.F.R. 4.21, Class 3. Why then 
is Appellant refused permission to use the word “sparkling” and 
others are permitted to use the word “sparkling”? It is submitted 
there is no valid reason why he should not be permitted when he. 
complies with the regulations and certainly no valid reason which can 
be deduced from the allegations of the Complaint alone. Moreover, 
administrative creation of a distinction injurious to one among | 
several comparable wines competing in the same market is arbitrary 
action which has been repeatedly condemned by the Courts. 


C. The Complaint poses factual issues 
requiring trial of the merits 


| 

From what has already been said, it is apparent that factual | 
issues are found under the allegations of the Complaint. This 
becomes even more evident when it is noted that the Appellees 
refused to agree to the use of certain words and phrases and Dice 
posed definitions of Code as set forth by the Appellant. 


The appellee has not expressly admitted the truth of the 
statements of fact, and in the answer to the suit which they’ 
filed on March 2, 1967 denied the truth of the statements of 


fact recited in the complaint. 
| 


When appellee failed to stipulate to certain definitions at the 
time of pretrial (supra, p. 6) they admitted, thereby, that there are 
factual differences of a genuine and material nature which require a 
trial of the issues where they can be resolved by competent proof, | 
testimony and evidence. : 
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It appears, moreover, that the Appellant, in his recommendations 
to the Appellees, has forwarded both in his correspondence and at 
the pretrial, different definitions which would tend to show that a 
trial of the facts would have to decide whose view of the situation 
is correct. 


In addition, there is initially Appellant’s contention that the 
regulation as interpreted, bears no relation to the basic statutory 
purpose of preventing consumer deception. Consumer reaction to 
advertising, labeling, etc. are peculiar questions of fact and have been 
so recognized by the cases. In Skinner Manufacturing Co. v. Kellogg’s 
Sales Co., 143 F.2d 895, 899, (8th Cir., 1944), the Court pointed 
out the question “whether the similarities which exist have been 
caused or likely to cause deception and confusion in the trade, were, 
we think, questions of fact for the trial court to determine.” 


The Court below agreed that the question was basically one of 
consumer deception and felt from his own judgment that he knew 
what champagne was and how champagne was made and how he 
felt about the making of champagne. His insistence on his judgment, 
is an error since the facts which Appellant stands ready to prove are 
that the label conforms with the statute and the regulation and that 
in any event the District Court judge was in no position to act as 
the public. The following colloquy at the hearing will tend to show 
the court’s position on the Motion for Summary Judgment: 


THE COURT: If you put sparkling wine on your 
bottle—and J always think of sparkling wine as has 
been accepted for the last couple of hundred years, 
since they have been making wine—and yours is not 
in accordance with that process, aren’t you deceiving 
me? (Emphasis supplied) 

MR. KIVITZ: No, Your Honor, if I may be per- 
mitted to continue along that very same line. The 
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word sparkling relates to effervescence. There is no 
conflict that both wines are effervescent. 

THE COURT: I agree with that, but when J think - 
of sparkling wine—I don’t drink too much of it but 
when I think of sparkling wine, J think it is the way 
it is worked out in France and in the champagne 
countries, all of this delicate operation of putting 
just a touch of yeast in and corking and then strip- 
ping and so forth. J don’t think of somebody putting 
a tube of carbon dioxide into it. (Emphasis supplied) 

MR. KIVITZ: What we are distinguishing there or 
trying to tie onto tradition is the aspect that the pro- 
duct is different. This is not so. It is the process 
which is different. 

THE COURT: The statute is to protect the pub- 
lic. What is their conception of sparkling? It would 
misleading if they thought it was somebody inserting 
a tube of carbon dioxide into the bottle, wouldn’t it? 

MR. KIVITZ: No, Your Honor. If the regulation 
prohibits the use of the word sparkling to one and 
permits it to another, the public is being duped and 
defrauded. * * * 

* * * MR. KIVITZ: * * * Your Honor, were (sic) 
of the opinion, and maybe still are, that the word 
sparkling only means one kind of wine. It does not. 
They are both carbonated. One adds carbon dioxide, 
the other adds sugar and yeast which ferments in the 
wine. 

THE COURT: I didn’t say there was any differ- 
ence. J just said in long accepted usage it’s different. 
In the minds of the public they don’t accept your 
putting a tube into the barrel. (Emphasis supplied) 

MR. KIVITZ: If we describe the fact that we do 
put the tube in the barrel, then we are living up to 
the letter of the labeling. 

THE COURT: There should be one way of distin- 
guishing one method from another. 


20 


Is it arbitrary to call one sparkling and one some- 
thing else? 

MR. KIVITZ: I would say it is arbitrary if it 
denies the truth. 

THE COURT: It doesn’t deny the truth. It is just 
getting classification for purposes of Food and Drug 
and for purposes of IRS. We have to classify 
it somehow. 

MR. KIVITZ: Why not classify it by what it actu- 
ally is? 

THE COURT: Just accept any reasonable classifi- 
cation. 

MR. KIVITZ: Reasonable if it is not inconsistent 
with the truth. 


As the Court apparently felt, and as the Appellees argue, that 
the consumer is being misled if the Appellant is permitted to place 
the word “sparkling” on his label even if he uses the word “‘carbon- 
ated” on the same label. So far there has been no evidence at all to 
support this, and Appellant stands ready to prove that the contrary 
is the case, and that there is no consumer deception. Appellant also 
stands ready to prove that his wine is effervescent and by using the 
common dictionary terms of effervescent and sparkling can prove 
that the word sparkling would be a way to properly describe the 
Appellant’s wine. When he placed the words “wine carbonated” on 
the label which he submitted to the Appellees, he complied with the 
statute and the regulations thereunder. 


If this Court is to sanction a discrimination as patent as the 
one alleged in the Complaint it must have a record before it. It 
must justify ‘the discrimination by showing its relationship to the 
statutory purpose of preventing consumer deception. It cannot be 
said that the issue of consumer deception involved in this case can 
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| 
be resolved by abstract speculation as to what is said to be clear or 
apparent to the consumer. “The ultimate determination of con- 
sumer confusion is a question of fact.” C.D. Searle & Company v. 
Chas. Pfizer, 231 F.2d 316, 318 (7th Cir. 1956). 


The issues raised by the pleadings must be tried if an informed | 
decision is ever to be reached. Nor can an administrative expert fill this 
gap where there has been no record of any stage of administrative 
or judicial determination which this court can decide other than by | 
statutory standards. 


D. The regulations properly interpreted authorize 
Appellant to claim sparkling for his wine 

We think it clear that Appellees’ interpretation of their 
regulations produce results which are so discriminatory and arbitrary | 
as to deprive them of any legal affect. Such interpretation flies in | 
the fact of the principle that “nothing with unmistakable language ! 
will warrant such construction of the statute, as will produce unequal 
operation thereof”. L.B. Wilson, Inc. v. F.CC. 83 U.S. App. D.C. 
176, 183, 170 F.2d 793, 800, (1948) Just as the statute must be 
construed so as to avoid the possibility of unconstitutionality, so 
should the regulation be construed so as to save it fulfilling follow- | 
ing the governing statute. This is especially true when the court has 
before it an intepretation which is “an inadmissible construction of | 
the statute and is not a necessary construction of the regulation.” 
Taft v. Helvering, 311 U.S. 195, 198, 61 S.Ct. 244, 246, 85 L.Ed. 122, 
124 (1940). The present case is an appropriate one for applying 
these kinds of construction since the interpretation which is involved, 


herewith issued ex-parte without any adversary sifting of facts and 
issues. The Supreme Court has said that the Treasury Department 
decisions applying regulations similar to those here have no more | 
force than the reasons given to sustain them”. Burnett v. Chicago- 
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Portrait Company, 285 U.S. 1, 21 52 S.Ct. 275, 76 L.Ed. 587, 598 
(1932) 


E. Analysis of the regulations reveal that Appellant 
may claim the use of the word “sparkling”. 


The principles of construction referred to above are guides 
which are easily applied to the present case since Appellant firmly 
believes that a proper reading of the regulations would permit him 
to use the word “‘sparkling”’. 


That Appellant’s wine is not classed as “Sparkling Grape Wine” 
is conceded. This “Sparkling Grape Wine” would permit the user to 
use the term “Sparkling Wine” only if it was carbonated by fer- 
mentation of added sugar and yeast. But the proposed label 
does conform: to the regulation requiring the use of the word “‘car- 
bonated”. The Appellant’s label nowhere uses the term “Sparkling 
Wine”. It uses the words “Sparkling California Gewurz Traminer” 
which, it must be conceded, without the use of the word sparkling, 
would be a permissible designation for the wine. If these artificial 
designations are to be considered in some rational relationship with 
the statutory purpose of preventing consumer deception they must 
be held to be applicable only to effervescent wine made by purely 
physical means which do not describe the method on the label. 
When Appellant puts the words “twine carbonated”’ on the label as 
well as sparkling, he has complied with the statutory purpose and 
has not violated the statutory purpose. Indeed nor has he violated 
the regulatory purpose of the statute. He has told the potential 
purchaser exactly what he is buying. He has done that which the 
statute mandates and which the regulations require. 
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CONCLUSION | 


Appellant respectfully submits that the District Court erred in | 
granting summary judgment. Willapoint Oysters, Waite, Alberty and | 
other various cases cited in this brief demonstrate that administrative 
officials may not give to one group a monopoly of a technical desig- 
nation of great economic value, here the word “‘sparkling” on wine 
labels—while denying it to another group whose wine is comparable — 
in all relevant respect and who, in fact supply more information to 
the consumer in the same market. Such action is arbitrary, discrim- ; 
inatory and violates the labeling provisions of the Federal Alcoholic 
Administration Act. Since the Appellant has complied with the reg: 
ulations, to deny him the use and right to use the word “sparkling” 
on the grounds that it would be misleading the public is patently false. 


All of the above is compounded by the fact that the Reta: ! 
has not been allowed to present his case on the merits. There has 


been no hearing on the merits either before the Internal Revenue | 


Service or before the court below. These allegations of the Com- | 
plaint involve complex factual questions affecting competition in the 
wine industry and consumer understanding of wine and wine labels. | 
Appellant prays that the judgment of the District Court be reversed | 
and the cause remanded for a trial on the merits. | 


Respectfully submitted, 


Murray A. Kivitz 
Armand I. Robinson 
1155 15th Street, N.W. 
Washington, D.C. 20005 

Attorneys for Appellant 
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APPENDIX 
SUPPLEMENT OF STATUTES AND REGULATIONS 


FEDERAL ALCOHOL ADMINISTRATION ACT, 27 U.S.C. 


$205: Unfair competition and unlawful practices, 


“It shall be unlawful for any person engaged in 
business as a distiller, brewer, rectifier, blender, or 
other producer * * * of wine * * * directly or indi- 
rectly or through an affiliate: * * * 


“(e) Labeling. To sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or for- 
eign commerce * * * wine * * * in bottles, unless 
such products are bottled, packaged, and labeled in 
conformity with such regulations, to be prescribed by 
the Secretary of the Treasury, with respect to pack- 
aging, marking, branding, and labeling and size and 
fill of container — 


(1) as will prohibit deception of the consumer 
with respect to such products or the quantity 
thereof and as will prohibit, irrespective of falsity, 
such statements relating to age, manufacturing pro- 
cess, analyses, guarantees, and scientific or irrelevant 
matters as the Secretary of the Treasury finds to 
be likely to mislead the consumer; 


(2) as will provide the consumer with adequate 
information as to the identify and quality of the 
products, the alcoholic content thereof. * * *.” 
* * * the net contents of the package, and the 
manufacturer or bottler or the importer of the 
product * * *. 


(4) as will prohibit statements on the label 
that are disparaging of a competitor’s products or 
are false, misleading, obscene, or indecent. 


Opry *. 


RULES OF CIVIL PROCEDURE 


Rule 8 
GENERAL RULES OF PLEADING 


(a) Claims for Relief. A pleading which sets forth a 
claim for relief, whether an original claim, counter- 
claim, cross-claim, or third-party claim, shall contain 
(1) * * *, (2) a short and plaint statement of the 
claim showing that the pleader is entitled to relief, 
and (3) * * *. 


RULES OF CIVIL PROCEDURE 


Rule 56 
SUMMARY JUDGMENT 
(c) Motion and Proceedings Thereon. * * *. The 


judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and 


admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any mate- 
rial fact and that the moving party is entitled to 
a judgment as a matter of law. * * *. 


REGULATIONS UNDER THE FEDERAL ALCOHOL ADMINISTRATION 
ACT, 27 CODE OF FEDERAL REGULATIONS, SUBPART C 


4.21 The standards of identity. 


Standards of identity for the several classes and types of wine 
set forth in this part shall be as follows: 


(a) * * *, 


(b) Class 2; sparkling grape wine. 
-(1) “Sparkling grape wine” (including “sparkling 
wine”, “sparkling red wine” and “sparkling white 
wine”) is grape wine made effervescent with carbon 
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dioxide resulting solely from the fermentation of the 
wine within a closed container, tank or bottle. 


(2) “Champagne” is a type of sparkling light wine 
which derives its effervescence solely from the fermen- 
tation of the wine within a closed container, tank or 
bottle. 


(c) Class 3, carbonated grape wine. 
“Carbonated grape wine” (including “carbonated 
wine’, “carbonated red wine”, and “‘carbonated white 
wine’) is grape wine made effervescent with carbon 
dioxide other than that resulting solely from the 
secondary fermentation of the wine within a closed 


container, tank or bottle. 
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defect in the label was not cured by inclusion 
of the phrase "A Varietal Grape Wine Carbonated 
By Purely Physical Means” 
III. The district court correctly granted 
summary judgment for the Secretary. 
Conclusion 
Certificate of service 
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FOR THE DISTRICT OF COLUMBIA CIRC 


No. 22,660 


PRANCIS JUSTIN MILLER, 
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Vv. 


DAVID M. KENNEDY, Secretary of the Treasury, et al., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT cour 
FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR THE APPELLEES 


COUNTERSTATEMENT OF THE QUESTIONS INVOLVED | 


1. Whether the Federal Alcohol Administration Act, 

27 U.S.C. 201, et seq., authorizes the Secretary of the 
Treasury to distinguish, for labeling purposes, between arti- 
ficially carbonated wine and naturally fermented sparkling wine. 

2. Whether the Secretary of the Treasury could properly 
require appellant to utilize a label which does not contain the 
term "sparkling" to describe artificially carbonated wine, despite 
explanatory material elsewhere on the label. 

3. Whether a factual trial must be held in the district 
court to determine whether the Secretary of the Treasury an 
authorized to distinguish between artificially carbonated wine 
and naturally fermented sparkling wine for labeling purposes 
under the Federal Alcohol Administration Act. 


COUNTERSTATEMENT OF THE CASE 

This is aniaction under Section 5(e) of the Federal 
Alcohol Administration Act, 27 U.S.C. 205(e), to set aside 
a decision of the Secretary of the Treasury refusing to approve 
a wine label submitted by Francis Miller. The Secretary had 
refused to authorize use of the particular label because it used 
the term “sparkling wine" to describe artificially carbonated 
wine. In the Secretary's view, the label violated his 
Regulations which require artificially carbonated wine to be 
labeled “carbonated.” The Secretary also declined various 
requests by appellant to amend the Regulations and to discard 
the distinction, for labeling purposes, between sparkling and 
carbonated wine. On November 27, 1968, the district court 


; entered summary judgment for the Secretary and dismissed the 


complaint. 


A. Background and Administrative Proceedings. 
Francis Miller is a California vintner, trading as 


FP. J. Miller & Co., specializing in the production and bottling 
of effervescent grape wines. His wines are made effervescent 

by carbonation, i.e., the artificial introduction of carbon 
dioxide gas into still wine. An effervescent wine is one 
which is bubbly, the result of having been charged with carbon 
dioxide gas. Such effervescence may be achieved in either of 
two fashions. Under one method, the carbon dioxide is 
produced as a natural end-product of the natural fermentation 
processes which occur while the wine is enclosed in a bottle 


Ou 


or other container (as in champagne) (App. 40,50)” Under the 
“second method, the effervescence is achieved by the artificial 
injection of carbon dioxide gas into still wine (App.40,50). 
This process is like that employed to manufacture products such 
as seltzer and carbonated soda. Natural effervescence is pro- 
duced by a2 more time-consuming and costly process. 

Section 5(e) of the Federal Alcohol Administration Act 
authorizes the Secretary of the Treasury to adopt such beverage 
labeling regulations " (1) as will prohibit deception of the 
consumer * * * [and] such statements relating to * * * Bae 
facturing processes * * * as the Secretary of the Treasury 
finds to be likely to mislead the consumer; [and] (2) as will 
_provide the consumer with adequate information as to the identity 
and quality of the products * * *." 27 U.S.C. 205(e). 


The Secretary's Regulations adopted pursuant to Section 
5(e) provide: 
27 C.F.R. 4.21 The standards of identity. 
* * 


(b) Class 2; sparkli wine. 
SparkTing grape wine" Cinetading "sparkling 


(1) * 

wine, ° sparkling red wine" and "sparkling white 
wine") 1s grape wine made effervescent with carbon | 
dioxide resulting solely from the fermentation of 
the wine within a closed container, tank or bottle. 


* * * 


(c) Class 3; carbonated e wine. 
"Carbonated grape wine ncluding “carbonated 
wine," "carbonated red wine," and "carbonated 
white wine") is grape wine made effervescent with 
carbon dioxide other than that resulting solely 
from the secondary fermentation of the wine within | 
@ closed container, tank or bottle. | 


Pp.” references are to printed reco 5 


Court. 
= 3 = 


Those standards are supplemented by labeling provisions which 
provide in part: 
27 C.F.R. 4.34 Class and type. 


(a) The class of the wine shall be stated 
and such statement shall be in conformity with 
§ § 4.20 and 4.25. * * * 


Appellant made a request to the Secretary of the Treasury 
to amend this lebeling regulation. His request argued (App. 40): 


(1) Under the existing regulations, effervescent 
wines are separated into: 


(A) "Sparkling Wine" and (B) "Carbonated 
Wine", 


(2) There is no invariable, clear-cut difference 
petween the products; i.e., there is no test by means 
of which effervescent Wines can be infallibly separated 
into two different products. 


(3) The separation, in practice, is made on 
the basis of the process; i.e., effervescent wine 
resulting from: 


{a) impregnation of a still wine with 
earbon dioxide by means of secondary fermen- 
tation. 


(bo) impregnation of a still wine with 
carbon! dioxide by purely physical means. 


(4) The separation of effervescent (i.e., 
sparkling) wines into two differently name 
products is indefensible, except on the discredit- 
able ground that an impression of superiority and 
inferiority can be conveyed. 


. 2/- 
The Director of the Alcohol and Tobacco Tax Division ~ replied 
that he saw no basis for considering amendment of the labeling 
regulation. The Director's letter stated (App. 39): 


The definition of "Sparkling Wine” and 
"Carbonated Wine" presently set forth in 

the regulations (27 CFR, Part 4) conform 

not only to trade and consumer understanding 
of such products but also to the distinctions 
prescribed by law for taxing purposes. 


Shortly thereafter, appellant submitted the following wine 
label for approval as required by the FAA Act (App. 64): 


Sarking 
CALIFORNIA 


GEWURZ TRAMINER 


A varietal grape wine carbonated 
by purely physical nteans. 


PREPARED AND SE: BY THE 
PROCESSED <oOS PATENTEE 


2/ Under the original version of the FAA Act, affairs connected 
With alcoholic beverages were placed in the charge of the! Federal 
Alcohol Administration, headed by an Administrator. 49 Stat. 977. 
Under the Reorganization Act of 1939, 53 Stat. 561, the Admin- 
4stration was abolished and this function was transferred to the 
Secretary of the Treasury, Internal Revenue Service. See 
Reorganization Plan No. ITI, H. Doc. No. 681, 76th Cong., 
Sess. (1939). By the Commissioner's Order No. 31, April 30, 1965, 
27 C.F.R. 4.50, the above functions were subdelegated to the 
Director of the then Alcohol and Tobacco Tax Division. On 
February 4; 1969, the ATTD became the Alcohol, Tobacco and 
Firearms Division. See 34 F.R. 1657 (§ 112(3)). 
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Although the accompanying application for approval correctly 
described the wine as "Carbonated grape wine" (App. 63), the 
label itself designated the wine "Sparkling." The Director of 
the ATFD advised appellant that approval of the label could not 
be granted uniess "Carbonated" was substituted for "Sparkling." 
Appellant then resubmitted the same label for approval 
(App. 66), claiming that the Director's Regulations were 
4nequitable. Alternatively, appellant requested an amendment 
to the Regulations which would treat sparkling and carbonated 
wines as members of the same class. The Director responded 
on August 13, 1965 (App. 65), advising that the label was 
unacceptable because the Regulations plainly required artificially 
carbonated wine to be so labeled. Appellant was also informed 


that no amendment of the Regulations would be undertaken (App. 65). 


Additional requests for approval of the label and for ati 


of the Regulations were also denied (App. 67, 69, 75, TT). 
This suit followed. 

B. District Court Proceedings. 

On October 31, 1966, appellant filed suit in the district 
court under Section 5(e) of the Act (27 U.S.C. 205(e)) to set 
aside the Secretary's decisions. In his complaint he alleged, 
inter alia, that (App. 5-12): 

Appellant contended that scientific developments have made 
t impossible to chemically distinguish between sparkling and 
carbonated wine, and thus there was no longer any justification 
under the Act for requiring the two wines to be labeled differently. 


of Since none is required under the FAA Act, no formal evi- 
entiary concent va held in connection with appellant's requests. 
Suhel; 


See 5 U.S.C.5 ;, Joseph E. re & Sons, Inc. v. Dillon, 
344 FP. 2d 497; 469, n- ° e ry . e 
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(a) The labeling provisions of the Federal Aleohol 
Administration Act, intended only to prevent consumer deception, 
did not authorize the Secretary to draw a distinction between 
sparkling and carbonated wine (App. 13), 

(b) Inview of the alleged chemical identity =e the 
two types of wines, the Regulations themselves engender 
consumer confusion (App. 12), and | 

(c) Appellant's label was not deceptive because, in 
addition to the use of the term "sparkling," it included 
elsewhere a phrase ("A varietal grape wine carbonated by 
purely physical means") which revealed the actual method of 
carbonation (App. 11). | 

The Secretary answered (App. 14) and moved for ase 
judgment (App. 33) contending that, not only was the distinction 
between sparkling and carbonated wines reasonable, it was 
plainly contemplated under the FAA Act and the SROUEESS Revenue 
Code. By order of November 27, 1968, the district court granted 
the Secretary's motion and dismissed the complaint (pp. 37). 
This appeal ensued. 

STATUTES AND REGULATIONS 
INVOLVED 


The pertinent provisions of the Federal Alcohol Admin- 


istration Act, as amended, 27 U.S.C. 201 et_seq., of the 
Internal Revenue Code,. 26 U.S.C., Art. 51, and of the 
Secretary's Regulations are set forth in the statutory 
appendix, infra, page la. 
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ARGUMENT 
INTRODUCTION AND SUMMARY 

Appellant's main contention on this appeal is that the 
Secretary's Regulations -- which require different labels for 
artificially carbonated wine and naturally fermented wine -- 
are invalid because they intimate that the wines are chemically 
different. But, he contends, since the effervescence in 
sparkling wine is chemically identical to that in carbonated 
wine, it is the Regulations, not he, which tend to deceive the 
consumer, in direct contravention of the Act's purpose to 
prevent such deception. Alternatively, he continues to urge 
that, even assuming that the Regulations are valid, his label 
must nevertheless. be accepted by the Secretary because, in 


addition to denominating the wine "sparkling," it contains the 


explanatory phrase "A varietal grape wine carbonated by purely 


physical means," 

However, we show that Congress plainly intended the labeling 
regulations to be based on traditional usages and consumer under- 
standing, not upon scientific similarities or distinctions. 

And the testimony introduced at the rule-making administra- 
tive hearings held in 1934 and 1935 plainly constituted a 
substantial basis for the conclusion that the wines 

are different in the aspects thought important by Congress. 
Hence the distinction is plainly valid on this score. In 
addition, the Secretary's Regulations adopt the distinction 
between sparkling and carbonated wine that had already been 

Be 


made in the Internal Revenue Code, which taxes the two types 
of wine at different rates. Since appellant's proferred label 


failed on its face to meet the Regulations!’ requirements, his 


application was properly denied. 

We also demonstrate that the Secretary acted well within 
the outer perimeters of his discretion in concluding that the 
label's defect was not cured by the inclusion of explanatory 
phrases meant to inform the consumer about the mode of pro- 


duction; finally we show that summary judgment was called for 


below. 


I. 


THE LABELING REGULATIONS' DISTINCTION BETWEEN 
CARBONATED AND SPARKLING WINE FACILITATES THE 
COLLECTION OF WINE REVENUES. AND PREVENTS CON- 
HENCE THIS DISTINCTION -- 
TED BY THE FEDERAL ALCOHOL 


A FIED 
DENIAL OF THE LABEL APPLICATION. 


A. The Federal Alcohol Administration Act and Regulations. 
1. ‘The Federal Alcohol Administration Act was passed in 


1935. Its avowed purpose was "to further protect the revenue 


/ The setting in which the Act was passed is familiar to the 

court. On December 5, 1933, the 2lst Amendment, repealing 
prohibition, was ratified. At the time, however, Congress was 
not in session and the nation was thus caught with neither the 
means for regulating the trade practices of the alcoholic 
beverage industry, nor for insuring for the collection of all 
due federal revenues. 


Interim relief in the trade practices area was had under 
the National Industrial Recovery Act, 48 Stat. 195, 196, 
15 U.S.C. 703. Section 3 of that Act authorized the President 
to approve codes of fair competition for a particular trade or 
industry upon application of one or more industrial associa- 
tions. By Executive Order No. 6474, December 7, 1933, 
President Roosevelt established the Federal Alcohol Control 
Administration (FACA), an independent agency, to administer 
the liquor and wine industries codes of fair competition. 


While part of the problem had thus been solved temporarily, 
there was still no body of law designed to facilitate collection 
of revenues in the industry. And in 1935, the trade regulation 
problem arose anew when, in Schechter Poult. Corp. v. United 
States, 295 U.S. 495, the Supreme Court struck down the NIRA 
{and hence the codes of fair competition) as an unconstitutional 
delegation to the President of Congress’ legislative powers. 


To fill what again had become a dual legislative void the 
FAA Act was passed. 


derived from distilled spirits, wines, and mait beverages, to 


regulate interstate and foreign commerce .. . [and] to 
enforce the twenty-first amendment .,.." S. Rept. No. 1215, 
74th Cong., 1st Sess., (1935), p. 1. In addition it was 
designed to protect the consumer from the "serious social and 
political evils which were in large measure responsible for 
bringing on prohibition." Id. at 7. 

Section 3 of the Act, 27 U.S.C. 203 , represented the 
first step toward achieving those goals. It made it unlawful 
for anyone to engage in various businesses in connection with 
alcoholic beverages unless pursuant to a permit issued by the 
Secretary of the Treasury. Under Section 4, 27 U.S.C. 20h, 
proceedings were set down under which the required permits 
could be obtained. 

Section 5 of the Act, entitled "Unfair Competition 
and Unlawful Practices," was designed to supplement the permit 
system. In terms, Section 5 prohibits two types of unfair 
trade practices. The first pertains generally to various 
practices by which alcoholic beverage producers and others 
seek to gain monopolistic or similar control over retail 
outlets. 27 U.S.C. 205(a)(d). The second type of BS 
Federal regulation is necessary." S.Rept. No. 1215, supra, at 1. 

"  . .[I]t [1s] necessary that all industry members of the 
specified industries operate under permits, irrespective of the 
character of their operations at any time, if the permit system 
is to prove adequate in more effectively enforcing the revenue 
and postal laws and laws relating to interstate commerce and 
the twenty-first amendment." H.Rept. No. 1542, supra, at s&s 


= 5hi-s 


outiawed in Section 5 was deceptive labeling. Under 27 U.S.C. 


205(e), the Secretary of the Treasury was authorized to establish 
such beverage labeling regulations: 


(1) as will prohibit deception of the 
consumer with respect to such products or the 
quantity thereof and as will prohibit, irrespective 
of falsity, such statements relating to age, manu- 
facturing processes. . . and scientific or irrele- 
vant matters as the Secretary of the Treasury finds 
to be likely to mislead the consumer; [and] (2) as 
will provide the consumer with adequate information 
as to the identity and quality of the products. .. .- 


As revealed in both committee reports, regulation over 
the foregoing unfair practices was designed to complement the 
permit system and help attain the Act's objectives to protect 
the consumer and facilitate the collection of revenue. Thus: 


The proposed legislation, by providing 
a Federal agency to supervise the aspects of 
the liquor industry within the range of Federal 


power, a permit system under which that super- 
vision can be errective and methods to restrict 
unlawful and unfair practices in the ziquor 
usiness Ww 8 believe oO muc 0 protect 
She revenue and to revent the recurrence of those 
evils known to be present In the liquor trafric 


the past... . phasis added.) . 
S. Rept. No. 1215, supra, at 3; H. Rept. No. 1542, 74th Cong., 
1st Sess.(1935) p. 4. 
2. With the above goals in mind, the Secretary promulgated 
the following rule on December 30, 1935: 


§ 21. The Standards of Identity. 


Class. 2 Sparkling Wine:-- 
(a) “Sparkling Wine" is light wine made 
effervescent with carbon dioxide resulting 
solely from the secondary fermentation of 
the wine within a closed container, tank, 
or bottle. - 

* +* 
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Class 3. Carbonated Wine:-- 

"Carbonated Wine” is light wine made 
effervescent with carbon dioxide other than 
that resulting solely from the secondary 
fermentation of the wine within a closed tank, 
container or bottle. 


| 

i 
Regulations No. 4, Wine Misbranding and Advertising Regulations. 
In addition, he required that all labels conform to the standards 
of identity. Ibid. The regulations as adopted in 1935 are 


presently in force, with only minor changes. (See p. 3 supra). 


B. The Labeling Distinction Between Carbonated and 
Sparkling Wine Is Authorized By The Act. 


Initially, we recall that the Regulation in issue an this 
case was promulgated by the Secretary of the Treasury shortly 
after passage of the FAA Act, pursuant to a broad discretion 
invested in him to oversee the alcoholic beverages traffic and 
to prevent the revival of practices which led to prohibition. 
Accordingly, in trying to ascertain whether Congress authorized 
the Secretary to distinguish between sparkling and carbonated 
wine, it is helpful to bear in mind the ; 

venerable principle that the construction 
of a statute by those charged with its execution 


should be followed unless there are compelling 
indications that it is wrong. 


Red Lion Broadcasting Co., Inc. v. Federal Communications 
Red Lion Broadcasting Co., Inc. v. Federal Communications 
Commission, 37 U.S. L.W. 4509, 4513 (decided June 9, 1969). 
Accord: Zemel v. Rusk, 381 U.S. 1, 11-12; Udall v. Tellman, 


380 U.S. 1, 16-18.~- This is especially 80 where; as here, 


8/ As stated in aaen ee Co. v. ates, 288 U.S, 
294, 315, "a contemporaneous construction of a statute by tne men 
charged with the responsibility of setting its machinery in motion 
and of making the parts work efficiently" is entitled to great 


weight. See United States v. American Trucking Ass'ns., 310 U.S. 534, 


e 


an 


Congress has failed to voice its disapproval of a distinction 
which has stood for over thirty years. See Zemel v. Rusk, 
supra, at 12; Norwegian Nitrogen v. United States, supra, at 
345. Indeed, recognition of a broad administrative leeway 
is especially apt in connection with the PAA Act. For as the 
Supreme Court has said of its provisions, "We deal here with 
remedial legislation whose language should be given hospitable 
scope." Black v. Magnolia Liquor Co., 355 U.S. 24, 26. 

1. Appellant's main contention in this Court is that the 
only purpose of the labeling regulations is to inform the consumer 
about the different chemical characteristics of each product. 
But since there is no chemical difference between carbonated 


and sparkling wine, he says, there is no justification for 


classifying the two wines differently. Even if yaa 


identity between the two types of wine is lame it does 
not follow that the labels must be identical. For Congress 
did not intend to restrict labeling classifications to 
chemical differences in the wine. Instead Congress recognized 
the consumer's right to be 4nformed of other matters of 
interest to him besides chemical content. Accordingly, in 
Section 5{e) of the Act, Congress has expressly empowered 

the Secretary to prohibit all "statements relating to age, 
manufacturing process, analyses, guaranties and scientific 


or irrelevant matters as the Secretary of the Treasury finds 


Neen eS —— eee 


i The lack of chemical distinction in the two wines is 
y no means conceded. See discussion, infra, p.22. 


eS 


to be likely to mislead the consumer." 27 U.S.C. 205(e). 


(Emphasis added.) Additionally, the Act instructs the Secre- 
tary to insure not only that labels contain information on 
quality and content, but on “identity” as well. 27 U.8.C. 
205(e) ~~ Indeed, the Act is replete with indications of 
Congress' desire that the labeling regulations be based, not 
upon technical data (e.g., "A varietal grape wine carbonated 
by purely physical means"), but only upon matters known to be 
of traditional interest to the consumer in the exercise of his 
preferences. See, H. Rept. No. 1542, supra, at 13; Hearings 
on H.R. 8539, House Committee on Ways and Means, 74th Cong., 
1st Sess. (1935), p- 10. = : 


10/ "(The Regulations] must also prohibit, regardless of their 
truth, statements relating to age, manufacturing process, 
analyses, guarantees, and scientific or irrelevant matters that 
the [Secretary] finds likely to mislead the consumer, and must 
make provision for informing the consumer as to the identity 
. . . of the product." H. Rept. No. 1542, supra, at 12. 
As stated on the floor of the Senate, the Act prevents the use 
of deceptive names. 79 Cong. Rec. 11714. ; 
11/ For example, Congress expressly forbade labels to indicate 
the alcoholic content of malt beverages. 27 U.S.C. 205(e). 
The reason assigned for this was that such statements would mis- 
lead the consumer into thinking that the greater the alcoholic 
content, the better the beverage. As experience has shown, 
however, this was plainly not the case. .In fact, as noted by 
the House Report: 
The fariation of alcoholic content 
{in malt beverages] has little consumer 
' d4mportance. 

H. Rept. No. 1542, supra, at 12. 

Another indication that Congress intended labeling dis- 
tinctions to comport with consumer experience and understanding, 
rather than with scientific theory, appeared in connection with 
neutral spirits. Thus the Secretary was expressly empowered to 
require that labels disclose whether such spirits had been made 
from grain, sugarcane, or some other commodity. The rationale 
here was not based upon differences in taste or quality; instead 
(footnote continued on next page) 


-15 - 


Significantly, this Court already has recognized that, 
under the labeling Regulations of the FAA Act, trade and consumer 
understanding play 2 controlling role whereas scientific distinc- 


tions or similarities may be meaningless. In Gibson Wine Co. v. 


Snyder, 194 F. 2d 329, the plaintiff, insisting that he was 


entitled to label his boysenberry wine "blackberry wine," 
demonstrated that’ a boysenberry was only 2 variety of black- 
verry and that, scientifically, there was no distinction between 
the two. He highlighted the technical shortcomings in the 
Secretary's position by pointing out that, although there were 
several other varieties of blackberry as well, wine produced 
from each of them was entitled to be labeled blackberry. Hence 
plaintiff's was the only blackberry wine not entitled to be 
labeled blackberry wine. In rejecting the plaintiff's claim, 
this Court embraced the very position now contended for by the 
Secretary. It stated at length: 


It is true that from the scientific viewpoint, 

horticultural or botanical, the blackberry is a 

species, or a number of species, and the boysen- 

berry is a variety, i.e., a subdivision of that 

species. Either name would be scientifically 

correct as the name of the fruit, depending upon 

whether the species or the variety was being 

designated. But the question here is not simply 

between the use of the scient c varietal name a8 

against the scientiric name of the species; 

another fac s in the case. 8 pa cular 

variet B become establishe n the commercial 

world under its varietal name. On menus, in 

nursery and seed catalogs, on price lists, on 

eanned fruits, jams and jellies, products from 

this variety are designated by the name “pboysen- 

perry" rather than by the name "“nlackberry. 

Emphasis added.) 194 F. 2d 329, 333. 

ocnove continued): 

4¢ rested upon the theory that, since there was "a consumer pre- 
ference for neutral spirits made out of grain," he had a right to 
be informed on the subject. H.Rept. No. 1542, supra, at 13. See, 
Hearings on H.R. 8001, House Committee on Ways and Means, 74th 
Cong., 1st Sess. (1935), p. 27. ar 


Continuing to rely solely on commercial practice, the Court 
| 


continued: 5 

On the other hand, it appears that in the 
commercial world all but a few of the other varieties 
are known together, indiscriminately, by the species 
name "blackberry." Id. 


The Court concluded that the Secretary was thus authorized to 
require the label to set out the wine's "established and_known 
commercial name" rather than the scientifically accurate name 

of the species. For, as the Court recognized, only the former 
adequately identified the product to the consineeee / 

2. Application of the foregoing legislative intent to 

this case compels the following conclusion. If the distinction 
drawn by the Secretary between carbonated and sparkling wine 
parallels that existing in wine industry usage and consumer 
understanding, and is based upon established wine marketing 
practices, the distinction is valid, irrespective of differences 
in taste, quality or chemical content. The Secretary's regulation 

sses this test. | 

371 (c. A ourt once again recognize * that Congress”. 

purpose to prevent consumer deception was not limited to matters 


of quality, but extended to all matters "in respects Ce to 
220 F. 2d 367, 372. 


era e 
e es Vv. rels 0 S. 438. In Royal 
e Supreme Co aptly observed: : 
If consumers or dealers prefer to purchase 
a given article. . . they have a right to do so, 
and this right cannot ave satisifed b os 


e res of respoment's acts is t 
such purchasers are deceived into purchasing 
(Footnote continued on next page) 
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In 1935, prior to promulgating his wine labeling 
Regulations, the Secretary held legislative type rulemaking 
hearings in which the alcoholic beverages industry cantecwateae 
Oneof those who expressed his views at the special wine labeling 
hearings was Mr. Louis B, Montfort, General Counsel, Finger 
Lakes Wine Growers. He came out strongly in favor of the 
Secretary's recognizing the established distinction between 
sparkling and carbonated wine. The reason assigned by 
Mr. Montfort was simply that a person who bought artificially 
carbonated wine thinking it was sparkling wine would not be 
getting what he thought he was getting. Hearings, Federal 
Alcohol Administration, November, 1935, pp. 123, 137-8. 

footnote continued: 

an article which they do not wish or intend to 

buy, and which they might or might not buy if 


correctly informed as to its origin. We are 
f the opinion that the purchasi ublic is 


fe} 
entitied to be protected against trae species 
or deception. tiaphasts aided} DOS vs 212, 


13/ "The Secretary of the Treasury shall give reasonable 
public notice, and afford the interested parties opportunity 
for hearing, prior to prescribing regulations to carry out 
the provisions of this section." 27 U.S.C. 205(f). 


2s "We also feel that that type of wine should have the 
right to carry the word or the designation "sparkling" 

{when it is} . . .a naturally fermented product." Hearings, 
supra, at 123. (Transcripts of relevant portions of both the 
PACK and FAA Hearings conducted in 1934 and 1935 were intro- 
duced as exhibits before the district court.) 


A Mr. Edmund Rossi, Director of the Wine Institute, was equally 
in favor of retaining recognized distinctions. In his view: 
- - . [A]fter a period of 50 or 75 years | 
the consumer has come to know what a certain | 
name connotes to him, and he is looking for 
that type of wine... . Id. at 57. 15/ 


The above views were substantially similar to those voiced 


1 
earlier at the Federal Alcohol Control Administration Hearings. 
| 


Thus Mr. J. W. Sale of the Food and Drug Administration 


testified that, to the industry, the term "sparkling" connoted 
not only carbonation, but the method by which the carbonation 
had been achieved. Hearings, Federal Alcohol Control Admini stra- 
tion, August, 1934, p. 248. Accordingly, the terms "carbonated" 
and "sparkling" were not interchangeable. To the contrary: 


They are contradictory because sparkling 
as applied to wine has always had through the 
ages a certain specific meaning -- that is a 
process -- and unless wine has gone checusee 
that process then it isn't sparkling wine. * # # 
[A]nd to say "sparkling wine” and then call it 
by "artificially carbonated" is to contradict 
yourself. Hearings at 248. | 


13/ ", . .[T]he question is, we are trying to find out what 
2 ee under the trade and consumer practice." Id. 
at a : 


16/ In the fall of 1934 the FACA, newly established oer 
executive order, had held its own hearings on the subject 
for the purpose of promulgating codes of fair competition | 
for the industry. However, as noted, these codes were out- 
lawed by the Schechter Poult case, su ra. Nevertheless, | 
many of those figuring prominently in PACA hearings also 
attended the ensuing FAA hearings. 
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In accord with this position was J. F. Gillis, General Counsel, 
Chateau Gay Ltd., Hearings, September 17, 1934, p. 111, as 

was H. L. Lourie, Importers Code authority, who expressly 
pointed out that sparkling wine was held in higher esteem 

by the consumer than was carbonated wine. Hearings, supra, 

at 172-173. Mr. Lourie repeated his views at the later FAA 
hearings and, because of the different connotations in the 
industry, directly objected to any carbonated wine being 
labeled sparkling wine. FAA Hearings, supra, at 168. 


The well established distinction between sparkling and 


carbonated wine has been recognized by the judiciary as well. In 
Sunny Valley Winery, Inc. v. Berkshire, 159 F. 2d 637 (C.A. 2), 

a vintner was seeking to set aside a license suspension; its 
license had been suspended for shipping carbonated wine labeled 
as sparkling wine. In upholding the suspension the Second 
Circuit plainly noted the distinctions between the two wines 

and observed that sparkling wine has traditionally been held 

4n higher esteem in the marketplace. See, G. H. Mumm Champagne 
v. Eastern Wine Corp., 142 F. 2d 499, 501 (C.A. 2), certiorari 
denied, 323 U.S. 715; United States v. Five Cases of Champagne, 
205 Fed. 817 (D.C. N.D.N.Y.). The distinction is also acknowledged 
by currently recognized wine authorities. See, Schoonmaker, 
Encyclopedia of Wine (1964) p. 61; Encyclopedia Britannica, 

Wine (1949 ed.). 


In short, both the FAA and FACA hearings, as well as 
other sources confirm that, in the marketplace, sparkling 
and carbonated wines have always been -- and remain -- totally 
distinct commodities. Since Congress had directed him to 


construct a labeling scheme based, not necessarily upon physical 


characteristics of wine, but upon usage, custom and consumer 
| 


understanding, the foregoing provided the Secretary 
with a substantial a for promulgating the distinction at 
1 fn 


issue in this case.. | 


T7/ We also note parenthetically that appellarmt directs no chal- 
enge toward the procedure utilized by the Secretary in denying 
his request for amendment of the Regulations. Indeed he cannot. 
The Administrative Procedure Act, as amended, 5 U.S.C. 553(e), 
merely provides that "Each agency shall give an interested person 
the right to petition for the issuance, amendment, or repeal of 
a rule." Pursuant to this requirement the Secretary of the 
Treasury promulgated the following rule: 


26 C.F.R. 601.601 Rules and Regulations.- 
~ RuLeseandsheguree tons 


(c) Interested persons are privileged to 
petition for the issuance, amendment, or repeal 
of a rule. A petition for the issuance of a 
rule should identify the section or sections of 
law involved; and a petition for the amendment 
or repeal of a rule should set forth the section | 
or sections of the regulations involved. The . | 
petition should also set forth the reasons for | 
the requested action. Such. petitions will be 
given careful consideration and the petitioner 
will be advised of the action taken thereon. 


This procedure, plainly adequate under the APA, was followed 
by the Secretary, and as noted, appellant makes no contention 
to the contrary. Cf. United States v. Storer Broadcasting 
Co., 351 U.S. 192. 


We note that even if Congress had directed the Secretary 
to predicate his labeling Regulations upon physical characteristics, 
which it plainly did not, the distinction between sparkling and 
carbonated wine may be sustained on this basis as well. Testimony 
at the administrative hearings revealed that, although the two 
types of wine are physically similar, they are different in one 
important respect. Mr. Lourie testified that experiments of 
the Pure Food and Drug Administration had disclosed that after 
the wine bottle or container had been opened, sparkling wine 
would retain its effervescence, whereas carbonated wine would not. 
FACA Hearings, September, 1934, supra, at 172-173. Amplifying 
on the results of those experiments, Mr. Lourie stated, supra, 
at 173: 

There is no question, as far as that 

experiment is concerned -- and it was dragged 

out over a long period of time and operated 

on many hundreds of samples -- that there is 

a difference, insofar as the character of the 

solution of the gas and the molecules of the 

wine is concerned. It may be that difference 


is what makes the difference in the value to 
the consumer. 


These views were shared by Mr. Joseph Choate, Director FACA, 


who noted: 
In other words, the gas is the same however 
produced but its introduction may produce a more 
intimate union when produced in one way than when 
produced in another. FACA Hearings, supra, at 173. 
Thus, while physical characteristics are plainly not deter- 
minative of classification under the Act, and the Secretary's 


classifications were correctly founded on custom and usage, 
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even if physical qualities were important, the Secretary would 

still have had a valid basis for the distinction drawn by him. 
3. The Regulation may be sustained on another basis. 

The distinction between sparkling wines and carbonated wines 

was firmly embedded in the revenue laws of the country aaien 

the FAA Act was adopted, and the FAA Act was clearly intended 

to adopt for labeling purposes the distinctions that had already 

been made for revenue purposes. Section 17 of the FAA Act, 

as amended, 27 U.S.C. 211, provides that the term "wine" 


means wine as set forth in the "Revenue Act of 1918, as now 


in force or hereafter amended" (i.e., the Internal Revenue 
Code) . The Internal Revenue Code itself provides for | 
different rates of. tax for "champagne and other sparkling wines" 
($3.40 per wine gallon), and "artificially carbonated wines" 
($2.40 per wine gallon). The distinction drawn in the revenue 
laws between sparkling and carbonated wines may be traced back 
to 1914, two decades before the FAA Act was passed. See, Section 
2 of the Revenue Act of 1914, 38 Stat. 745. And as early as 
1916 Congress began its practice, uninterrupted to this day, 

of taxing sparkling wine at a higher rate than carbonated 

wine. See, Section 204(e), Revenue Act of 1916, 39 Stat. 756; 
18/ "The definition of wine . . . incorporates by reference 

the definition contained in the revenue laws ...." H “Rept. 
No. 1542, supra, at 16.: 

Significantly, as if anticipating the very question at 
issue in this case, Section 17 goes even further. It prowtcee 
that "wine" shall include "sparki and carbonated wine" 

a@ clear indication that Congress a) was well aware of the 
distinction now contended for by the Secretary and b) intended 


to remove all doubt that that distinction was being scone 
for purposes of the Act. 23 


Section 613, Revenue Act of 1918, 46 Stat. 1057. More recently, 
see Section 3030(a)(2), Internal Revenue Code of 1939. 

Moreover, Congress has provided the Secretary with tools 
with which to insure that the distinction between sparkling 
and carbonated wine is maintained for tax purposes. Thus, under 
26 U.S.C. 5365, the Secretary has been authorized to "require by 
regulations such segregation of operations within the premises, 
by partitions or otherwise, as may be necessary to prevent 
jeopardy to the revenue, to prevent confusion between untaxed 


wine operations and such other operations as are authorized in 


this subchapter,or to prevent substitution with respect to the 
several methods of producing effervescent wines." (Emphasis 
added.) 26 U.S.C. 5365. 

Under this plain mandate to distinguish between carbonated 
and sparkling wine, the Secretary's implementing revenue Regula- 
tions currently provide: 

26 C.F.R. 240.14 Artificially Carbonated Wine. 

"artificially carbonated wine" shall mean. 


effervescent wine artificially charged with 
carbon dioxide. 


: * * 
26 C.F.R. 240.44 Sparkling Wine. 


"Sparkling wine," including champagne, shall 
mean effervescent wine charged with carbon 
dioxide resulting from fermentation of the 
wine within a closed container or bottle. 19/ 


* 


S distinction as we 8 existed since z 
~D. 2387, October 30, 1916, which provides: 


(40) The distinction between "carbonated" 
wine and "sparkling" wine is that the former is 
artificially carbonated while the latter is car- 
pbonated by natural fermentation. 
See also, as adopting eater the same distinction, SeCRevanyecs 
Re ations No. October 1 3; Re ations No. 7, September 21 
ins, 36 CLF.R. {78 : ous eed save : 


ede 


' fhey also require that "sparkling wines" be classified separately 
; 20, 
from "carbonated wines." 26 C.F.R. 240.510. 


In short, the distinction which appellant now seeks to 
obliterate has, under Congressional directive, been firmly 
embedded in the revenue laws of this country for over half a 
century. | And the labeling provisions of the FAA Act were 
deliberately fashioned to avoid difficulty and consaston in the 


collection of revenue under the Internal Revenue Code. 


20/ In addition the Secretary has provided that production 
operations must be kept separate, 26 C.F.R. 240.511, production 
statements must be filed, 26 C.F.R. 240.513 and labels reflecting 
these distinctions must be affixed. 26 C.F.R. 240.519. 


21/ Congress has recognized in the Internal Revenue Code the 
rect relationship between revenue and labeling practices. 
Thus, 26 U.S.C. 5368 provides that wine "shall be marked, 
branded, labeled, or otherwise identified, in such manner | 

as the Secretary or his delegate may by regulation provide." 


The Code also indicates that labels must accurately reflect 
the distinctions drawn for taxing purposes. Accordingly,, it 
outlaws alteration of the original contents of liquor bottles. 
26 U.S.C. 5301(c). While there are obvious additional reasons 
for prohibiting alteration of bottle contents after taxation, 
the rationale enunciated by Congress is illuminating: 

It has long been recognized that the contents 
of packages containing taxable articles can be 
lawfully restricted to the article which is taxed. 
(Felsenheld v. United States, 1902, 186 U.S. 126). 
It is essential to the effective operation of the 
system of control of distilled spirits for the 


rotection of the revenue that Government officers 
d the public be able to rely on the integrity 
8, marks and brands on uor bo es or 
. other authorized containers of distilled spirits 
as cre ee lence e spirits a e 
of purchase or sale remain exactly the same as they 
were at the time of affixture of the stamps in order 


to prevent the use of stamped authorized containers 
as an instrument in the aid of fraud. 


S. Rept. No. 2090, 85th Cong., 2d Sess. (1958 ), p-171 
(emphasis added). 
(Footnote continued on next page) 


Thus, the Secretary is authorized to draw for labeling purposes 
the same distinctions already recognized for revenue purposes. 
While the tax rate is determined by the Code itself, actual 
collection of the applicable taxes would be made far more 
difficult and confusing if revenue inspectors could not rely 
upon labels to apprise them of which type of wine was peing 
produced. This was precisely the type of confusion Congress 
sought to avoid under the Act. Hence, far from being invalid, 
the distinction drawn by the Secretary between carbonated and 
sparkling wine seems required under both the Internal Revenue 
Code and the FAA Act. 


C. The Secretary's Refusal to Approve Appellant's 
Label For Use Was Plainly Correct. 


As we have demonstrated, the Secretary had ample justifi- 
cation for requiring artificially carbonated wine to pe labeled 
“earbonated" and not "sparkling." From this we necessarily 
conclude that approval of appellant's label -- which designated 
artificially carbonated wine " sparkling" -- was properly 
withheld. Since the Secretary has chosen to proceed by way 
of rule making, and since his rules and regulations are valid, 
appellant's failure to comply with the plain requirements of 
those rules justified the denial of the label application. 


Footnote continued: 


In Felsenheld, supra, at 134, the Supreme Court had 
recognized the practice “of Congress. to prescribe that a 
package of any article which it subjects to a tax, and upon 


which it requires the fixing of a stamp, shall contain onl 
the article which is subject to the tax." (emphasis added.) 
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See, Federal Power Commission v. Texaco, Inc., 377 U.s. 8, 
39-40; United States v. Storer Broadcasting Co., 351 U.S. 192, 
205; National Broadcasting Co. v. Federal Communications — 
Commission, 362 F. 26 946, 954-55 (C.A.D.C.); Logansport : 
Broadcast Co. v. United States, 210 F. 2d 24, 27 (C.A.D.C.). 


II. 
THE SECRETARY REASONABLY CONCLUDED THAT THE 
DEFECT IN THE LABEL WAS NOT CURED BY INCLUSION 

OF THE PHRASE "A VARIETAL GRAPE WINE CARBONATED 
BY PURELY PHYSICAL MEANS" 


| 
The Secretary rejected appellant's argument that inclusion 


of the explanatory phrase "A varietal grape wine carbonated by 


purely physical means," rendered use of the term "sparkling" 


on the label non-deceptive. Appellant now urges the same 


argument on this Court. 
The Supreme Court has consistently reaffirmed the proposition 

that judicial review is at an end when it is determined that the 

result reached by the agency is among those permissible and is 

reasonably adapted toward achieving Congress’ goals. Siegel Co. 

v. Federal Trade Commission, 327 U.S. 608; see Securities and 

Exchange Commission v. Chenery Corp., 332 U.S. 194. Thus, courts will 

not sit as super agencies or substitute their own judgment for 

that of experienced administrators who are far better equipped 

to decide how best to carry out Congress’ will. American Power 

Co. v. Securities and Exchange Commission, 329 U.S. 90; Se Seour urity 

Administrator v. Quaker Oats Co., 318 U.S. 218; United States 

v. Carolene Products Co., 304 U.S. 144; American melephone and 


<a = 


Telegraph Co. v. United States, 299 U.S. 232. 

Observance of the foregoing boundaries of judicial review 
has led the Supreme Court to stress that a party will not be 
heard to say that his own suggested brands and labels or 
explanatory terms are just as capable of achieving Congress ' 


goals oerces required by the agency. As emphasized in 


Quaker Oats, supra, at 233: 


It is not necessarily a valid objection 
to his choice [of brand] that another could 
reasonably have been made. The judicial 
is not to be substituted for the legislative 
judgment. 


This reasoning was also adopted in Houston v. St. Louis 
Independent Packing Co., 249 U.S. 479. In Houston a meatpacker 
challenged-a ruling of the Secretary of Agriculture refusing to 
allow a product to be labeled "sausage" if it contained more 
than 2 percent cereal. The meatpacker contended that his labels 
were not deceptive because they contained the phrases, "cereal 
added" or “sausage and cereal." In rejecting the meatpacker's 
proferred substitute label the Supreme Court ruled that whether 
or not a iabel containing those explanatory phrases was 
deceptive was.a question for the Secretary; and it was not an 
abuse of discretion for the Secretary to prohibit altogether © 
use of the term "sausage," rather than allow its use when 


accompanied by explanatory or qualifying phrases. 2h9 U.S. 
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22 
479, 4g7 — See, Siegel Co. v. Federal Trade Commission, 327 


U.S, 608. Cf., American Power Co. v. Securities and Exchange 
Commission, supra, 329 U.S. 90, 118; Philadelphia Television 
Broadcasting Co. v. Federal Communications Commission, 359 
FP. 20 282 (C.A.D.C.). 

Dispositive of this aspect of the case is this Court's 
own language in Continental Distilling Corp. v. Humphrey, 
supra, 220 F, 2d 367, wherein it was similarly contended that 
the Secretary's labeling requirements did not accomplish Congress! 
objective of preventing consumer deception. As stated at that 


time: 


The court may not substitute its judgment 
for that of the administrative agency and may 
not itself devise the appropriate regulations 
or labels, but it may require that those adopted 
avoid arbitrary discrimination between whiskies 
which are similar in respects pertinent to 
appronncace marketing practices. 220 F. 2d 367, 


There can be no doubt that the Secretary's requirement 
that artificially carbonated wine be labeled "carbonated" rather 
than "sparkling" is based entirely upon "appropriate marketing 
practices." As such, even if it is only one of many means of 
adequately informing the consumer on this distinction between 
sparkling and carbonated wine, the requirement must stand; the 
fact.that appellant's own suggested label might have been equally 


suitable for the purpose (which certainly is doubtful) is quite 


irrelevant. 
purchasers reac long labels, many cannot rea a 

all, and the act of Congress having committed to the head of the 
department, constantly dealing with such matters, the discretion 
to determine as to whether the use of the word ‘sausage’ in a 

label would be false and deceptive is not, under such circumstances 
as we have here, [such as] this court will ... review... ." 

249 U.S. 479, 487. : 
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THE DISTRICT COURT CORRECTLY GRANTED 
SUMMARY JUDGMENT FOR THE SECRETARY. 


Appellant launches his last attack against the lower 
court's use of summary judgment as the vehicle for disposition 
of the case below. He claims, in effect, that the district 
court should have proceeded to a trial de novo at which time 
he could have demonstrated that sparkling and carbonated wines 
are chemically identical, and that accordingly, the Secretary 
could not insist that the term "carbonated" be used in place 
of “sparkling” on appellant's label. 

We already have shown that even conceding a chemical 
identity between the wines, the Secretary -- required to 
classify wines according to marketplace distinctions -- is 
still entitled to require them to be labeled differently. 

Thus appellant's allegation of chemical identity between the ° 
two wines does not present a relevant issue of fact requiring 
trial; even if the allegation were erosuithe Secretary's 
regulation must still be upheld. We have further demonstrated 
that, even assuming that appellant's label could be shown not 
deceptive, it would not follow that this Court could require 
the Secretary to authorizeits use. To reiterate, since the 
Secretary's choice of label is reasonably geared toward 


preventing consumer deception, it must be used even if appellant's 


label would accomplish the same result. Hence, even assuming 
appellant could prove all that he says he can, he would not 
even be entitled to relief. Accordingly, the issues of fact 
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raised by appellant were not material to that controlding 
legal issue and were Plainly insufficient to avoid summary 
Judgment. Rule 56, F.R. Civ. P. 


Furthermore, we have shown that the distinction drawn 


by the Secretary may be upheld on the ground that it adopts 
the distinction made ‘in the Internal Revenue Code and thus 
plays a role in revenue collection. Appellant has not chal- 
lenged this; indeed, he seems to concede it (App. Br. 2). 
Thus, since he has not even purported to raise factual issues 
in this segment of the case, summary judgment was eieardy, 
proper. : 

But even if appellant had framed issues of fact which 
were material to the controlling legal principles involved, 
he would nevertheless not be entitled to a trial de novo. 
Familiar principles of administrative law instruct us that 
an agency decision must stand or fall upon the record made 
before it. Thus, with limited exceptions, the ruling of an 
administrative agency cannot be the subject of a trial de novo 
in a district court. United States v. Carlo Bianchi & Co., 
373 U.S. 709; National Broadcasting Co., Inc. v. United States, 
319 U.S. 190; Tagg Brothers v. United States, 280 U.S. 420. 


For example, in National Broadcasting, the Supreme Court 
upheld a lower court ruling (per Judge Learned Hand) refusing 


to review an agency decision via trial de novo. In refusing 
to permit a trial, the lower court had said, 47 FP, Supp. 940, 


3h — 


946-947: 


. - - (If the new] evidence went to contradict 

or overthrow the findings, we could not bring 

it into hotchpot with the evidence taken by the 
Commission, without deciding the issues in the 
first instance ourselves. We have no such power; 
4t would upset the whole underlying scheme of an 
expert commission, whose orders must stand or fall 
upon such evidence as it had before it. 23/ 


These principles of judicial review apply most forcefully 


to the case at bar. For we areconcerred here with a challenge 
to regulations issued by the Secretary of the Treasury pursuant 
to a broad sphere of discretion vested in him. The regulations 
in issue were promulgated after extensive hearings, participated 


27 The rule is no different where, as under the FAA Act, 
re are no specific provisions as to the nature of judicial 
review intended. See 27 U.S.C. 205(e). As stated in United 
States v. Carlo Bianchi & Co., 373 U.S. 709, at 715: 


. « « {I]n cases where Congress has simply 
provided for review, without setting forth the 
standards to be followed, this Court has held 
that consideration is to be confined to the 
administrative record and that no de novo 
proceeding may be held. * * * And, of course, 

as shown by the Tagg Bros. and NBC cases them- 
selves, the function of reviewing an administrative 
decision can be and frequently is performed by 

@ court of original jurisdiction as well as by an 
appellate tribunal. 


Recently, in Joseph E, Sea & Sons, Inc. v. Dillon, 344 
F. 26 497 (CEs J. this Court apparently applied this 
approach and ruled that Seagram had to introduce whatever 
evidence it had before the Secretary. However, the court 
observed that, afterward, de novo proceedings in the district 
court would furnish an opportunity for Seagram to prove his 
allegations. Tat statement appears directly contrary to 
the Supreme Court's admonition that agency review is not to 
pe conducted via trial de novo. This Court in Sea was 
concerned with the fact that no administrative he was 
provided. It concluded that "somewhere sometime” there had 
to be a hearing (344 F. 2d at 499), and, since there was no 
rovision for an administrative hearing, that a judicial 
footnote continued on next page) 
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| 
in by the wine industry, and were the product of administrative 
expertise and an understanding of Congress' goals under the 


PAA Act. Cf., Securities and Exchange Commission v. Chenery 

Corp., supra, 332 U.S. 194, 209. To retry the subject anew 

in district court would, in practical effect, commit to the 

discretion of the district court the question of what wine labels 

should be approved. But as is abundantly clear, that discretion 

lies with the Secretary. | 
CONCLUSION 

For the foregoing reasons the judgment of the district 
court should be affirmed. — | 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 

THOMAS A. FLANNERY, | 
United States Attorney, 


ROBERT V. ZENER, 
ROBERT M. HEIER, i 


Attorneys 
Department of Justice 
Washington, D.C. 20530. 


JUNE 1969. 
Footnote continued: 
hearing should be made available. However, it is by no means 
clear that there must be a hearing at any stage of the proceedings 
-- especially where, as in the instant case, the applicant's 
basic contention is that an administrative regulation should be 
amended or repealed. Certainly there is no constitutional 
right to an evidentiary hearing at the instance of any interested 
part who desires an agency to amend its regulations. 
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The Federal Alcohol Administration Act, as amended, | 


provides in pertinent part: 


27 U.S.C. § 205. Unfair competition and unlawful 
practices 


It shall be unlawful for any person engaged 
in business as a distiller, brewer, rectifier, 
blender, or other producer, or as an importer 
or wholesaler, of distilled spirits, wine, or 
malt beverages, or as a bottler, or warehouseman 
and bottler, of distilled spirits, directly or 
indirectly or through an affiliate: 


* * 


* 
_ (e) Labeling. To sell or ship or deliver 
for sale or shipment, or otherwise introduce in 
interstate or foreign commerce, or to receive 
therein, or to remove from customs custody for 
consumption, any distilled spirits, wine, or 

malt beverages in bottles, unless such products 

are bottled, packaged, and labeled in conformity 
with such regulations, to be prescribed by the 
Secretary of the Treasury, with respect to 
packaging, marking, brand ,and labeling and 

size and fill of container (1) as will prohibit 
deception of the consumer with respect to such 
products or the quantity thereof and as will 
prohibit, irrespective of falsity, such state- 
ments relating to age, manufacturing processes, 
analyses, guarantees, and scientific or irrelevant 
matters as the Secretary of the Treasury finds to 
be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information 

as to the identity and quality of the products, 

the alcoholic content thereof (except that 
statements of, or statements likely to be con- 
sidered as statements of, alcoholic content of 

malt beverages are prohibited unless required 

by State law and except that, in case of wines, 
statements of alcoholic content shall be re- 

quired only for wines containing more than 14 
per centum of alcohol by volume), the net contents — 
of the package, and the manufacturer or bottler 
or importer of the product; (3) as will require 
an accurate statement, in the case of. distilled 
spirits (other than cordials, liqueurs, and 
specialties) produced by blending or rectification, | 
if neutral spirits have been. used in the pro- 
duction thereof, informing the consumer of the 
percentage of neutral” spirits so used and of the 
name of the commodity from which such neutral spirits 
have been distilled, or in case of neutral spirits 
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or of gin produced by a process of 

continuous distillation, the name of the 

commodity from which distilled; (4) ; 

as will prohibit statements on the label 

that are disparaging of a competitor's 

products or are false, misleading, obscene, 

or indecent; and (5) as will prevent deception 

of the consumer by use of a trade or brand 

name that is the name of any living individual 

of public prominence, or existing private or 

public organization, or is a name that is in 

Simulation or is an abbreviation thereof, and 

as will prevent the use of a graphic, pictorial, 

or emblematic representation of any such 

4ndividual or organization, if the use of such 

name or representation is likely falsely to lead the 

consumer to believe that the product has been 

indorsed, made, or used by, or produced for, 

or under the supervision of, or in accordance 

with the specifications of, such individual 

or organization: * * * The District Courts 

of the United States, and the United States 

court for any Territory shall have jurisdiction 

of suits to enjoin, annul, or suspend in whole 

or in part any final action by the Secretary 

upon any application under this subsection; + # 
+ 


(f) Raver tising- # * * The Secretary of the 


Treasury 8. give reasonable public notice, 
and afford to interested parties opportunity 
for hearing, prior to prescribing regulations 
to carry out the provisions of this section. * *-* 


The Internal Revenue Code provides in relevant part: 
26 U.S.C. § 5041. Imposition and rate of tax 


(a) osition.--There is hereby imposed 
on all wines (including imitation, Net rae 


or artificial wine, and compounds sold as wine 
having not in excess of 24 percent of alcohol, 

by volume, in bond in, produced in, or imported 
into, the United States, taxes at the rates shown 
in subsection (b), such taxes to be determined 

as of the time of removal for consumption or sale. 
All wines containing more than 24 percent of alco- 
hol by volume shall be classed as distilled spirits 
and taxed accordingly. Still wines shall include 
those wines containing not more than 0.277 gram 
of carbon dioxide per hundred milliliters of wine; 
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except that the Secretary or his delegate may 
by regulations prescribe such tolerances to 
this maximum limitation as may be reasonably 
necessary in good commercial practice. 


(b) Rates of tax.-- 


Ee on BR and other sparkling 
3.40 per wine gallon; and 

(5) On artificially carbonated wines, _ 
$2.40 per wine gallon. 


+ * * 


The Labeling Regulations of the Secretary of the treasury 
provide in part: 


27 C.F.R. 4.21 The standards of identity. 


* * + 


(b) Class 2; sparkling grape wine. 


(1) "Sparkling grape wine" Ca 
wsparkling wine," "sparkling red wine” 
"sparkling white wine") is grape wine ance 

effervescent with carbon dioxide resulting 
solely from the fermentation of the wine 
within a closed container, tank or bottle. 


* * * 


(c) Class 3; carbonated grape wine. 


"carbonated grape wine" (Ancluding | 
“carbonated wine" "carbonated red wine," 
and "carbonated white wine") is grape wine 
made effervescent with carbon dioxide other 
than that resulting solely from the secondary 
fermentation of the wine within a closed 
container, tank or bottle. 


27 C.F.R. 4.34 Class and type. 


(a) ‘The class of the wine shall be stated 
and such statement shall be in conformity with 
§$4.20 to 4.25 if the wine is defined therein, 
except.that "table" ("light") and "dessert" 
wines need not be designated as such. In the case 
of still grape wine there may appear, in lieu of 
the class designation, any grape-type designation, 
semi-generic geographic type designation, or 
geographic distinction designation to which the 
wine may be entitled. In the case of champagne, 
or crackling wines, the type designation “cham- 
pagne” or "crackling wine” (petillant wine”, 
frizzante wine") may appear in lieu of the class 
designation "sparkling wine.” In the case of 
wine which has a total solids content of more 
than 17 grams per 100 cubic centimeters the words 
"extra sweet," "specially sweetened," "specially 
sweet't or "sweetened with excess sugar" shall be 
stated as a part of the class and type designation. 
The last of these quoted phrases shall appear 
where required by 26 CFR Part 240, on wines 
sweetened with sugar in excess of the maximum 
quantities specified in such regulations. If 
the class of the wine is not defined in §§4.20- 
4.25 a truthful and adequate. statement of com- 
position shall appear upon the brand label of 
the product in lieu of a class designation. 

In addition to the mandatory designation for the 
wine, there may be stated a distinctive. or 
fanciful name, or a designation in accordance 
with trade understanding. All parts of the 
designation of the wine, whether mandatory 

or optional, shall be in direct conjunction 

and in lettering substantially of the same 

size and kind. 


* * * 


fhe revenue Regulations of the Secretary of the Treasury 


provide in part: 
.26 C.F.R. 240.34 Artificially carbonated wine. 


“Artificially carbonated wine” shall 
mean effervescent wine artificially charged 
with carbon dioxide. 


26 C.F.R. 240.44 Sparkling wine. 


"Sparkling wine,” including champagne, 
shall mean effervescent wine charged with 
carbon dioxide, resulting from fermentation 
of the wine within a closed container or bottle. 


* * * 


26 C.F.R. 240.510 General. 


Sparkling wine and artifically carbonated 
wine may be made on bonded wine cellar premises. 
Where the effervescence results from fermentation 
of the wine within a closed container or bottle, 
the wine shall be classed and taxed as sparkling 
wine. The use of carbon dioxide gas in the 
transfer and bottling of bulk sparkling wine is 
not permitted. Where the wine is carbonated 
artificially (by injection of carbon dioxide 
into the wine) it shall be classed and taxed as 
artificially carbonated wine. Neither the 
effervescent wine nor the wine used as a base 
in the production thereof. shall have an alcohol 
content in excess.of 14 percent by volume; 
however, small quantities of wine containing 
more than 14 percent of alcohol may be used 
in preparing a dosage for finishing effer- 
vescent wine. 


